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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3697 
MARY ·w. FRAZIER, TRADING UNDER THE FIRM 
NAME AND STYLE OF CITY CAB COMP ANY, 
MARION, VIRGINL'-\., Plaintiff in Error, 
t'ersus 
HAROLD KEITH CONNER, Defendant in Error. 
PETITION. 
To the JI onorable Chief ,htstfre and Associate Justices of the 
Sitprenie Court of .Appeals of Virginia: 
Your petitioner, Mary "\V. Frazier, trading- under the firm 
name and style of City Cab Company, Marion: Virg·inia, plain-
tiff in the trial Court, represents that she is ag·gTieved by a 
final judgment entered against her by the Circuit Court of 
Smyth County, Virginia on the 23rd day of July, 1949, in 
2* favor of *Harold Keith Conner, defendant, in an action 
arising out of an automobile collision. 
A transcript of the record of all of the proceedings in tbe 
Court below and nine (9) original exhibits are presented here-
with as a part hereof. 
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STATEMENT OF FACTS. 
The plaintiff, Mary "\V. Frazier, owns City Cab Company 
in Marion, Virginia and operates 11 cars licensed as ta-xicabs 
(Tr., p. 113). The defendant is Harold Keith Conner, who 
lives with his father approximately 4 miles east of Marion 
in Smyth County, Virginia (Tr., p. 194). The wreck out of 
which this action gTew occurred September 30, 1948, at about 
9 :45 p. m., on a warm, clear nig·ht at the intersection of CT. S. 
No. 11 and Secondary State Road No. 659., about 2 miles west 
of Marion in Smyth County, Virginia (Tr., pp. 49, 50, 150, 
151, 195). That part of No. 659 leading· northward from No. 
11 was formerly a part of No. 11 (Tr., p. 291 ), one of the 
heaviest-travelled arterial hi~·hwavs of the state svstem. From 
Marion, No. 11 runs westwardly; comes to the top of a small 
rise 1,000 feet east of the intersection, proceeds slightly down-
g-rade 400 feet, then on about the same gradual up-grade 
about 600 feet to the intersection with No. 659 (Tr., p. 299), 
then continues on the same up-grade in a curve southward 
and to the left. From the north, No. 659, also hard surfaced, 
crosses the N. & '\V. Railway tracks at grade, known as Copen-
haver's Crossing, proceeds 40 to 60 feet southeastward 
3* to *No. 11 (Tr., pp. 152, 280), which it enters on a "Y" 
type intersection and spreads out to about 30 feet on 
the shoulder of No. 11 (Tr., pp. 196, 197), then crosses No. 11 
and continues southward. An Amoco Service Station (H. C. 
Hoover, owner) is located on the south side of No. 11, ad-
joining the west side of No. 659 (Tr., pp. 140, 261). A State 
Hig·hway Department ''Stop'' sign faces No. 659 traffic en-
tering· the north side of No. 11 (Tr., p. 169). A No. 11 marker 
stands at the southeast corner of the intersection (Tr., p. 169). 
At the intersection a double white line marks the center of 
No. 11; the north line is solid and the south line is broken 
(Tr., p. 156, Exhibits Nos. 1 to 7). The paved surface on No. 
11 is approximately 20 feet wide (Tr., p. 159) with wide gravel 
shoulders on each side. Full, unobstructed visibility is af-
forded between the railroad crossing and the rise on No. 11., 
1,000 feet to the east, including the intersection and the swag 
or dip (Tr., pp. 302-3). ' 
Harold Keith Conner was driving a 1936 Model Dodge 
Sednn, which belong·ed to his mother, Mattie E. Conner, and 
his companion, Miss Betty June Mason, a school teacher in 
the Smyth County schools, was seated by him on the front 
seat (Tr., p. 194): when he cro8sed the N. & W. Railway 
tracks he saw the reflection from the headlights of the two 
cabs beyond the top of the rise 1,000 feet east of the inter-
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section ( Tr., p. 201) ; he then stopped 7 feet from the north 
side of No. 11 facing· southeast somewhat toward Marion and 
toward the 01icomi11g cabs with his headlights burning (Tr., 
p. 202). 
City Cab Company had received a call for two cabs to come 
to the Cedars a short distance west of the scene of the 
4* wreck; *Kermit E. Catron, driving a 1947 Kaiser Sedan, 
and Bane C. "Wright, driving a 1947 Plymouth, both City 
Cab Company taxis., answered the call and left the cab stand 
in Marion with Catron leading and ,vright following. They 
drove west from Marion, without passing·, on No. 11 about 45 
to 50 miles per hour to the scene of the wreck (Tr., pp. 50, 51, 
71, 72, 96, 98, 100, 113, 115, 117, 118, 135). 
The right front of the cab, driven by Kermit E. Cafron., and 
the left front of the Dodge, driven by Harold Keith Conner, 
collided at this intersection of No. 11 and No. 659 (Exhibits 
Nos. 1 to 7, Tr., pp. 58, 105, 153, 212), after which the cab 
came to rest on the south shoulder of No. 659 with the front 
end almost against the No. 11 sign at the southeast corner of 
the intersection and the Dodge stopped while headed west .. 
wardly in the eastbound lane in the interseetion only a few 
feet west of the cab (Exhibits Nos. 1 to 7); Bane C. Wright 
stopped his cab on the north shoulder of No. 11 opposite the 
Amoco Service Station (Tr., pp. 64, 65, 106, 139, 140; Ex-
hibits Nos. 1 & 2). After t11e wreck all three vehicles were 
photographed where they came to rest (Exllibits Nos. 1 to 7). 
Dirt and broken glass were scattered across the double white 
line near where the right rear of the Dodge stopped and op-
posite the wrecked cab. The three occupants of the two 
wrecked vehicles suffered some minor shock and slight in-
juries (Tr., p. 214). Miss Mason was taken to her home and 
Conner, Catron and ·wright remained at the scene until after 
the arrival of Trooper Lockhart and the photographer, who 
made tl1e seven photographic exhibits (Tr., pp. 143, 151). 
5* *S. F. Dillard, Jr., who lives a short distance north of 
the intersection, was driving eastwardly on No. 11 pre-
paring to turn northwardly into No. 659 (Tr., p. 138). He 
arrived after the wreck had occurred while smoke was rising 
from the wreck ; he first saw the wrecked cars silhouetted in 
the headlights of an oncoming car, which he says was the 
cab driven by Bane C. ,vright, and which passed the wreck 
at about 10 miles per hour and parked on the north shoulder 
of No. 11 opposite where he stopped in front of the Amoco 
Service Station (Tr., pp. 139, 140). Both Harold Keith Con-
ner and Betty ,June Mason told S. F. Dillard, Jr. that the 
wreck happened so quickly they did not know bow it did hap-
pen (Tr., p. 148). S. F. Dillard, Jr. took Miss Mason home, 
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returned and was present when the photographs were made 
(Tr., p. 142). 
Trooper A. M. Lockhart arrived about 10 :00 p. m. {Tr., p. 
151), and found the wrecked vehicles and the Plymouth cab 
in the position shown in Exhibits Nos. 1 to 7. At.the trial he 
identified the dirt and glass scattered across the center line, 
about 15 feet east of the intersection shown as the discolora-
tion in Exhibits 1 to 3, as having· been knocked from the 
wrecked cars in the collision; he found no skid marks on the 
road in the vicinity of the wreck (Tr .. , p. 152) and he fixed 
the point of impact over the center line where the dirt and 
glass are shown (Tr., p. 155). 
The cab was damaged to the extent of $783.48 and was out 
of service f qr a period of 8 weeks and 3 days. For a period of 
9 weeks immediately preceding the wreck, this cab grossed 
$802.91 with expenses of $386.52, including· 30% of the 
6* gross paid to the *driver, and netted $416.39. The cab 
cost approximately $2,300.00 when purchased (Tr., pp. 
173-176, 179). 
On the evidence offered by the defendant, when he stopped 
7 feet from the north shoulder of No. ·11, the two cabs were 
at the top of the hill 1,000 feet away, starting down grade, 
traveling very close together and very fast (Tr., pp. 201, 251, 
253); when he started into No. 11 the leading cab was not 
quite to the dip 600 feet away, and Conner then continued 
into the highway on a "circle light turn'' (Tr., p. 203)., at 12 
to 15 miles per hour (Tr., p. 210), shifted from low into sec-
ond gear, traveled 70 feet from ,vhere be had ~topped to 
where the wreck occurred (Tr., p. 203). He drove ''25 to 30 
feet" or "30, 35, maybe 40 feet" (Tr., p. 247) in his east-
bound lane. The leading cab, traveling: above 50 miles per 
hour, met and passed him and the second cab, running 65 to 
70 miles per l1our (Tr., p. 211), darted out from behind the 
leading cab into the eastbound lane and there wrecked with 
Conner in an almost headon collision at a point 3 feet east of 
the end of the broken white line shown in Exhibit No. 1, that 
point of impact being outside of the Yiew of the camera (Tr., 
p. 215). T11e Conner car was knocked around and 45 feet 
westward in the eastbound lane (Tr., p. 244) and the cab 
moved 30 feet after the wreck to the south shoulder (Tr., p. 
231), both cars coming to rest as sl10wn in the photograpl1s, 
Exhibits Nos. 1 to 7. · 
TI1e evidence is in sharp conflict as to wl1ere and 110w tl1e 
wreck occurred. According to evidence introduced by plain-
tiff, Catron was drivin~· the leadin~· cab with ·wright fol-
1~ lowing continuously :11:from the cab Rtation in Marion to 
the- scene of the wreck and both were driving from 45 to 
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50 · miles per hour (Tr., pp. 50, 51, 52, 71, 100, 117); both 
drivers saw Conner crossing the N. & W. Railway when they 
were at the top of the hill (Tr., pp. 87, 100); after Catron 
reached the bottom of the grade and started upward, Conner 
stopped within 10 feet of ~ o. 11, facing southeast toward 
Marion and.he remained there until Catron was 30 to 35 feet 
away (Tr., pp. 103, 133). Conner suddenly started into No. 
11, at an angle; Catron ~wung to the left in an effort to pre-
vent a collision and Conner kept coming into No. 11 (Tr., pp. 
53, 54). Catron was so close that., if he had not turned, he 
would have hit the center of Conner's car (Tr., pp. 54, 5S, 
79); Catron did not have time to apply his brakes (Tr., p. 54). 
When the cars collided the left front of the Conner Dodge 
was almost in the center of No. 11 (Tr., pp. 58, 124) over the 
double white line while the bodv of the Conner car blocked 
the westbound lane (Tr., p. 58), ti1ereby scattering dirt, debris 
and gfass in the road identified as the discoloration in Ex-
hibit No. 1 (Tr., p. 61). Both cars stopped almost immediately; 
the Conner car was knocked in a bout a three-quarter turn to 
its right and was headed westwarclly in the eastbound -lane 
while the Catron cab went off the road to the south shoulde.r 
about half the length of the cab or maybe a little further 
(Tr., p. 59). Bane C. ·wright, driving· the Plymouth Cab, 
passed by the wrecked cars and stopped about 75 feet west-
ward on a wide part of the shoulder. He saw the lights from 
S. F. Dillard's car about the time the time the time the 
wreck occurred (Tr., p. 110). 
* ASSIGNMENTS OF ERROR. 
The Trial Court erred in : 
1. Refusing to grant plaintiff's Instruction No. 1. 
2. Refusing to grant plaintiff's Instmction No. 2. 
3. Refusing to grant plaintiff's Instruction No. 4. 
4. Granting Instruction No. I-A. 
5. Overruling plaintiff's motion to set aside the verdict 
for the defendant. 
PRELHIINARY .ANALYSIS. 
The assignments of error may be cornwlidated into two ii::;-
sues, to-wit: (1) Refusal of the Court to g:rant Instructions 
1. 2 and 4 and the granting of Instruction No. I-A; and (2) 
The action of the trial Court in overruling plaintiff's motion 
.to set aside the verdict on the ground that it was based upon 
incredible evidence and upon the refusing of proper and the 
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granting of improper instructions~ mentioned above. The 
evidence will be first considered in the argument. 
ARGUMENT. 
Point 1. Verdict Based Upon lncrediblP- Ei~idence. 
In view of the verdict of the jury for the defendant, ap-
proved by the Court, plaintiff recognize that all confiicts 
9* of the *evidence must be resolved in favor of the defend-
ant if supported by credible evidence; however, as this 
Court has held, the evidence on which the verdict is based 
must not strain the credulity of the Court and the Court should 
not become a party to a plainly wrong verdict nor stultify it-
self by allowing such a verdict to stand. Va. & ,v. Va. Digest 
(Michie) New Trials, Section 47; Braswell v. JTirginia Rlec-
tric Co., 162 Va. 27, 173 S. E. 365; Ellison v. llampton, 154 
Va. 39; 152 S. E. 373; Noland v. Fowler, 179 Va. 19, 23; 18 
S. E. (2d) 251. 
The verdict of the jury does not disclose what issues were 
determined. To arrive at its verdict, the jury must have 
found that (1) The defendant was not neg·ligent or (2) That 
the plaintiff was neg·ligent. In either event the jury had to 
believe the testimonv of Harold Keith Conner for there is no 
other evidence in the record which, standing alone, will ab· 
solve Harold Keith Conner from negligence or which will 
convict Kermit E. Catron of negligence. 
Without resorting to any of the conflicts between the testi-
mony of Conner and that of any other witnesses for the plain-
tiff or defendant, the physical farts standing alone contradict 
his testimony and thus render it inherently incredible, impos-
sible, ridiculous and unworthy of belief. It is not physically 
possible for the wreck to have occurred in the manner de-
tailed by him or by his companion and chief supporting wit-
ness, Miss Betty June Mason. The physical facts are best 
evidenced by the photographs, Exhibits Nos. 1 to 7, wherein 
the dirt and broken glass, knocked from the cars upon im-
pact, unquestionably fixes the point of impact over 
10«· *the center line of No. 11, a substantial distance west of 
the point of impact in the eastbound lane three feet east 
of the end of the broken line as fixed bv Conner and Miss 
Mason. The dirt and debris would have been scattered in the 
road in the eastbound lane three f ect east of the end of the 
broken line had the wreck occurred there -and must neces-
sarily have attracted the attention of Trooper Lockl1art, the 
photographer, S. F. Dillard, .Jr. and other unbiased witnesses. 
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The fact that small pieces of chrome and glass were scattered 
up and down the road is perfectly natural and cannot change 
the fact that the bulk of the dirt and debris is located at the 
point of collision. It is particularly noteworthy that Conner 
never attempted any satisfactory explanation of the location 
of this dirt and debris. 
These physical facts likewise contradicted all of Conner's 
allegations of excessive speed. In terms of repair costs, the 
vehicles were heavily damaged, however, both cars involved 
remained substantially undamaged with the exception of the 
right and left front of the respective cars (Exhibits Nos. 1 to 
7) ; neither car overturned; neither made any skid marks; very 
minor injuries were suffered by the three occupants of the two 
cars and none were severely shocked; both Conner and Catron 
remained at the scene and Conner says he told Trooper Lock-
hart everything that happened within five minutes after Lock-
hart arrived (Tr., p. 238). Even the right front tire of the cab 
over which the collision occurred was not blown out (Exhibit 
4); from where the dirt and debris is located, the Dodge 
11 * was knocked in a three-quarter turn ~to its right less 
than a full car Ieng-th away and the cab is directly to the 
south side of the road on the shoulder, both cars having been 
naturally driven to their respective positions by the normal 
force of a collision on the center line where the dirt is located 
between two cars travelling at reasonable speed, while one 
was in the act of entering the highway across the path of the 
car driving along· that highway. The Plymouth cab driven by 
Bane C. Wright was parked so close to the wreck that it could 
not have stopped there after it met and passed Conner, as 
he testified, traveling above 50 miles per hour immediately 
prior to the wreck. . 
"While Conner testified that almost a head-on collision oc-
curred, the damage to the two vehicles leaves. no doubt that 
the left front of the Dodge and the rig·ht front of the cab bore 
the brunt of the wreck which is an impossible result in a 
head-on collision with the cab travelling at the terrific speed 
claimed by Conner. 
In a collision such as claimed by Conner the cab, traveling 
at 65 to 70 miles per hour, cut sharply enough from its lane 
to come into a head-on collision within half of its length, 
would have left skid marks; only a miracle would have pre-
cented it from overturning; certainly after such a collision 
the cab could not have reached the south shoulder and the 
Dodge, struck from the side with terrific force, . as Conner 
testified, could not have reversed its direction and come to 
rest in the same lane in which it was being driven. 
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Conner 1·enders his own testimony incredible and 
12• ridiculous. *'Vhen he first saw the cabs tbev were 
traveling very fast and very close together; however, 
this fact did not arouse in him any fear of impending danger; 
he stated that he did not know the speed of the cabs at the 
time he entered the highway and testified that he was not 
·interested in their speed (Tr., p. 224).. Almost in the next 
·breath he testified that tbe cab that wrecked with him was 
driving 65 to 70 miles an hour which he judged from his ob-
servation of the cab while it was traveling % its length from 
its lane into his lane of travel at night while he was looking 
directly into its headlights (Tr., pp. 232, 233). Under these-
circumstances Conner must have judged this speed of the 
cab in one-tenth of a second as that is the time in which it 
travelled one-half of its lerndh. 
From the distance relatelby Conner and the speed at which 
he entered the highway, the second cab had to travel at a rate 
in excess. of 120 miles per hour to reae h the point of collision 
:fixed by him; also nsing his figures, he entered his lane of 
traffic,. drove from 25 to 40 feet, about one and one-half to two 
and one-half car lengths, a maximum of one to one and one-
half seconds, during which the leading cab met and passed 
him, traveling· above 50 ·miles per hour, and the second cab 
darted into his: lane and wrecked there with him in a head-on 
collision.. After having stopped and observed the fast ap-
proaching cabs in plain .view, on bis own testimony he then at-
tempted to pass in front of·these tw:o cm·s without providing 
any margin of safety whatsoever. If the wreck is to be 
13• j.ndged by the physical facts., •then Conner must have 
entered the highway directly in front of Catron. As was 
said by the Court in Otey v. Blessing, 170 Va. 542, 548; 197 
S .. E. 409, "It waB almost a suicidal moven1etd''. 
Miss Betty J nne Mason added little or notiiing to the testi-
mony of Harold Keit11 Conner except to render his testimony 
even more unbelievable. ·where she could shCl corroborated 
Conner but was unable to testify as to most of the particu-
lars of the wreck. She did know that Conner\J1acl stopped 
off of No. 11 while tlle two cabs were approaclling from the 
top of the hill and the leading cab had not yet reacbed the 
dip when Conner pulled into No. 11; that l1e crossed into tJm 
eastbound Iane where the first cab met and pas~ed Conner 
and the second cab turned into Conner's Jane and travelled 
directly toward the Conner car for approximatelv the dis-
tance of the width of the Courtroom, not one-half if8 length as 
Conner claimed. Tliis being- true, a fnll head-on collision 
must have resulted with entirely different ph~rsictd evidenc~ 
of damage to the cars and to the road tlmn actually existed. 
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In addition to the foregoing physical facts with which 
Harold Keith Conner's testimonv was in irreconcilable con-
flict, both Conner and Miss l\:Iaso:ri were contradicted on every 
material fact by reputable and unbiased witnesses who testi-
fied. S. F. Dillard, Jr. first saw the wreck silhouetted in the 
lights of the cab driven by Bane C. ·v; right; be saw Wright 
drive past the wrecked cars at about 10 miles per hour and 
park his cab on the north shoulder of Ko. 11 opposite the 
144t Amoco Service Station although *Conner testified that 
the cab driven by Bane C. Wright was the leading cab 
which met and passed him after he had entered his eastbound 
lane, traveling above 50 miles per hour. Trooper Lockhart 
found no skid marks and he fixed the point of impact as being 
over the center line where the dirt and glass were knocked 
from the cars upon impact and identified the dirt and glass 
as the discoloration shown in Exhibit No. 1, all of which is 
disputed by Conner in his testimony that the wreck occurred 
three feeet east of the end of the brok<1n white Jine and out 
of the camera view; Conner also testified to various skid 
marks. 
Both Kermit E. Catron and Bane C. ,-:vright, the drivers of 
the two cabs, who were no longer employed by the plaintiff 
and who had no interest in the outcome of the case whatso-
ever, dispute Conuer in every respect on every material fact. 
Both testified positively that they were driving· within the 
speed limit with Catron in front and vVrig·ht following; that 
Conner stopped on the north edge of No. 11 and then pul1ed 
into No. 11 when Catron was only 30 to 35 feet away where-
upon Catron turned to the left to avoid the collision and Con-
ner continued into the highway and into the path of the Cat-
ron cab, resulting; in a wreck between the left front of the 
Conner car and the right front of the Catron cab over the 
center line where the dirt and gla8s were knockod from the 
cars upon impact. Their testimony was direct, unbiased and 
consistent with the physical facts and the testimony of other 
reputable witnesses. 
Catron had a right to assume that Conner had stopped with· 
the intention of giving· the arterial traffic the right of 
15* way; *tl10re was no oC"cm~ion for Catron to blow his horn, 
slow his speed, pull off of the road or brinQ; his car to a 
stop on the assumption that Conner would violate his leg-al 
duty. Otev v. Blt>s.c;in.Q, supra. On any other interpretatfon 
the right of way granted arterial traffic by statute becomes a 
mere nullity and the predominant right is transferred to tl1e 
vehicle entering the 11ighway. 
Plaintiff submits that the testimonv of. Harold Keith Con-
ner is inherently incredible, and that' the verdict of the jury, 
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based upon such evidence, is plainly wrong whether the jury 
found that th~ defendant was not negligent or found that the 
plaintiff was negligent. 
Point 2. Plaintijf 's lnstniction No. 1. 
Each litigant has the right to have his case presented to 
the jury by appropriate instructions based, of course, upon 
his evidence. Schla-in v. Hiclwrd.c;on, 177 Va. 25, 12 S. E. (2d) 
799; Va. & W. Va. Digest (:Michie) Instructions, Section 10. 
Accordingly, plaintiff offered Instruction No. 1 (Tr., p. 312) 
which was objected to by the defendant on the ground that it 
omitted any duty imposed upon Kermit E. Catron to avoid 
the accident, that it was not Conner's duty to remain on the 
side of the road after having· stopped until he could proceed 
with safety, that it should set forth that the negligenc·e of 
Harold Keith ·Conner, if any, was the sole proximate cause 
of the accident and that it failed to exclude *the prin-
16* ciple of last clear clwnce. 
. After Conner stopped there was no occasion for Cat-
ron to blow his horn, dim hii-; lights, slow his speed or stop on 
the assumption that Conner w·ould violate bis leg·al duty; 
defendant's first objection, therefore, would serve to deprive 
the plaintiff of the rig·ht of way granted by statute and trans-
fer it to the defendant. 
Th(• second objection of the defendant that the law did not 
impose on Harold Keith .conner the duty to remain there on 
the side of the road until he could proceed with safety, but 
until he reasonably believed that he could proceed in safety 
w·as bnsed upon Te1nple v. Ellin_qfon, 177 Va. 134, 12 S. E. 
(2d) 826, wliere it was held that the driver is not negligent as 
a matter of law if he attempts to enter the intersection under 
the belief that he has time and opportunity to cross safely 
after having stopped and looked in both directions for ap-
proaching traffic and then acted as a reasonably prudent per-
son exercising due ca re w·otdd act. A question of fact was 
presented to the jury by the instruction and the jury had to 
determine whether Harold Keith Conner drove his car into 
the highway when the Frazier car was approaching da11ger-
om~lr near. The instruction as offered by the plaintiff is 
full v supported by Otey v. BlesRin.Q, S'ltpra. 
The instruction fairly submits the issues to the jury with-
out insertion of the word "sole" preceding '' proximate 
cause'' in the instruction. 
The final objection by the defendant to the instruction on 
the g-round that it failed to exclude tl1e principle of last clear 
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chance is overcome by the decision in Anderson v. Payne, 
17* 189 Va. *712; 54 S. E. (2d) 82. . 
Objection to the instruction on the ground that it 
omitted any mention of plaintiff's negligence, or contributory 
negligence, was :first indicated in the Court's written opinion 
after argument of motion to set aside the verdict (Tr., p. 1~}. 
The element of contributory neg·lig·ence wa8 deliherately 
omitted from the instruction by the plaintiff as there was no 
credible evidence of plaintiff's negligence or contributory neg-
ligence. The refusal of this instruction removed from the 
jury all right to :find for the plaintiff. 
Point B. Plaintiff's Instrnction No .. 2. 
Plaintiff offered Instruction No. 2 (Tr., pp. 313-4), re-
fused by the Court, with respect to plaintiff's car crossing the 
double white line in a sudden emerg·ency. No other instruc-
tion was given by the Court on this subject. Va. Code, 1942, 
Section 2154 (114) prohibits the driving of a .vehicle to the 
left of a solid white line located to the right of a broken line, 
or across and to the left of two solid lines. It would be 
virtually impossible to obtain a jury unfamiliar with such 
prohibition as every new applicant for a driver's license 
receives instructions and literature and must successfully 
pass a test dealing with the subject. All seven of the photo-
graphic exl1ibits show the double white line; eight witnesses 
testified with respect to the double white line and three others 
referred to lanes of travel; the remaining four witnesses of 
the fifteen who testified for plaintiff and defendant in 
18* this *case, were not at the scene of the wreck. On the 
evidence of Kermit E. Catron, Bane C. \Vright, S. F. 
Dillard, Jr., Trooper A. l\L Lockhart and the physical facts 
as primarily evidenced by the photographic exhibits, the ques-
tion of whether plaintiff's driver was confronted with a sud-
den emergency., created without fault on his part, and his 
right to drive to the left across the double white line under 
such circumstances should have been submitted to the jury 
under proper instructions by the Court. The question is ma-
terial and vital to the plaintiff's case and the jury could not 
give due consideration and appropriate weight to the evi-
dence without instruction qualifying the statutory prohibi-
tion. On this vital point the jury should not have been left 
,vholly in the cla.rk as to what the law on the subject is. Sims 
v. Connnowwealth, 134 Va. 736, 760; 115 S. E. 382; Burks' 
Pleading and Practice (Third Edition) Section 258 at Page 
465. Under these circumstances it was the absolute duty of 
the trial Court to instruct the jury on this material and vital 
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point; it is µnpossible to dismiss the theory that a sudden 
emergency existed on the ground that it is questionable" * • • 
whether there was any more of an emergency than always 
exists at night at an intersection under the circumstances and 
conditions described in the evidence." (Trial Court Opinion, 
Tr., p. 13.). 
Point 4. Pla-i1itiff's fristnwtion. No. 4 .. 
The plai~ti:ff testified that the Kaiser automobile, damaged 
in this wreck, was out of use undergoing repairs for a period 
of eight weeks and three. days, that in the immediately 
19• preceding *nine weeks the. ca1· g-rossed $802.91 with ex-
penses of $386.52, including 30% of the gross paid to 
the driver (Tr., p. 179) and netted $416.39 (Tr., pp. 173-176). 
On this evidence, plaintiff offered Instruction No. 4 (Tr., p. 
316) which was refused, then amended by the Court by strik-
ing· the last clause therefrom dealing· with the value of the 
loss of use and granted as Instruction No. 4-A (Tr., pp. 319-
320). Damages may be recovered for loss of use under proper 
circumstances where adequately and snfficiently proven; in 
Spence v. Amerfcan Oil Co., 171 Va. 6:2, 78; 197 S. E. 467, the 
Court held tiiat the damages for loss of use were uncertain 
and unascertainable and denied recovery for lack of adequate 
proof of such damages and the Court quoted from 8 R. C. L., 
Page 38., as follows: '' Tlie damages recoverable in any case 
must be susceptible of ascertainment with a reasonable degree 
of certainty, or, as the rule is sometimeR stated, in respect 
to the cause from which they proceed. Therefore, uncertain1 
contingent or speculative damages cannot be recov·ered either 
in actions ex contracfo, or in actions ex delicto". The plain-
tiff's uncontradicted evidence definitely and unequivocally 
fixes the amount of the damage by virtue of loss of use in 
this case. · 
Point 5. lnstnwtion No. I-A. 
The trial Court prepared and gave Instruction No. I-A (Tr.,. 
pp. 333-5). It defined nep:lfaence, instructed the jurv that tbe 
burden was on the plaintiff to prove clefendar1t 's n·eu·lfo,·en~e" 
and that the burden was on the defendant to prove tlie 
20:i, plaintiff's negligence. It then *proceeded to .tell the 
jury that if both parties were neglhrnnt a verdiC't .for 
defendant must he returned and that if neither partv was neg-
ligent a verdict for defendant must be returned (italics sup-
plied). ·with this instruction given, tlrn Court thereupon re-
fused all instructions offered by tl1e plaintiff but amended 
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Instruction No. 4 and gave it as Instruction No. 4-A. In the 
two instanc~s cited and emphasized in the instruction, the 
jury could find for the defendant; no where was it told that 
it had a right to find for the plaintiff under any circum-
stances and the plaintiff's case was not presented to the jury 
by any instruction. The trial Court's interpretation of the 
instruction is in exact accord with the foregoing (Tr., p. 15). 
The trial Court may discard all instructions tendered and 
given instructions of its own, and if they correctly st.ate the 
law, cover all the phases of the case presented by t.he evidence, 
and fairly submit the case to the jury without obscurity or 
ambiguity, no one can complain. (Burks' Pleading and Prac--
tice, Third Edition, Section :Z72; Rosenburg v. Turnr.r., 124 Va. 
769, 98 S. E. 763.) Instruction No. I-A fails to meet these 
requirements. 
In the last paragraph of Instruction No. I-A, the Court in-
jected the theory of unavoidable accident into the case, al-
though such theory was not advanced or relied upon by either 
party nor supported in any way by the evidence. On the evi-
dence of the defendant, the wreck occurred eutircly without 
any fault on the part of the defendant after he had 
21 * crossed the westbound *lane into his eastbound lane of 
traffic and was moving eastward therein, whereupon the 
second cab of the plaintiff, traveling 65 to 70 miles per hour, 
darted out from behind the leading cab, crossed into his lane 
of traffic and collided with his car at a point he fixes as three 
feet east of the end of the broken line shown in Exhibit No. 1. 
Plaintiff contends that the leading cab, .driven by Kermit E. 
Catron, reached the dip or swag· and started upward and was 
approximately 150 feet from the Conner car when it stopped 
7 to 10 feet off of the hard surf ace of No. 11, and as the lead-
ing cab approached the intersection and arrived about 30 to 
35 feet from Conner, that Conner then pulled out from No. 
659 across Catron 's line of tra-vel; that Catron swerved into 
the eastbound lane and that the ,,Teek occurred over the cen-
ter line w~iere the dust and debris are shown in the photo-
graph (Exhibit No. 1). By so offering the theory of unavoid-
able accident, the trial Court iiiYited speculation and conjec-
ture on the part of the jury. 
CONCLUSION. 
It is submitted that the trial Court should have granted In-
structions Nos. 1, 2 and 4, offered by the plaintiff; that In-
struction No. I-A should not lrnve been given; and that the 
trial Court should have sustained plaintiff's motion to set 
aside the verdict of the jury on the ground that it was based 
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upon incredible evidence and by reason of the error in refus-
ing and granting the foregoing instructions. 
22* *For the foregoing reasons, your petitioner prays 
that a writ of error may be awarded your petitioner to 
the judgment complained of. 
Petitioner adopts this petition as her opening brief. 
In conformity with Rule 9 of this Court., it is stated that 
the plaintiff in error is Mary \V. Frazier, trading under the 
firm name and style of City Cab Company, Marion, Virginia, 
and the defendant in error, or party of record who will be in-
terested in sustaining- the judgment of the court below, or 
affected by a reversal the1'cof, is Harold Keith Conner. 
Your petitioner requr,sts an oral presentation of this peti-
tion. 
This petition will be filed with the Clerk of the Supreme 
Court of Appeals at Richmond, Virginia, and copies were 
mailed to George P. Young, Esq., Wytheville, Virginia, and 
R. Crockett Gwyn, Jr., Esq., :Marion, Virginia, opposing coun-
sel in the court below., on the 15th day of November, 1949. 
FRANCIS :M. HOGE, 
RALPH R. REPASS, 
l\farion, Virginia. 
:MARY "T· FRAZIER, 
trnding under the firm name and 




We, Francis M. Hoge and Ralph R. Repass, Attorneys prac-
ticing in the Supreme Court of Appeals of Virginia, do cer-
tify that in our opinion the judgment complained of should 
be reviewed by said Court. 
FRANCIS M. HOGE, 
RALPH R. REP ASS. 
Marion, Virgfoia. 
Received November 16, 1949. 
M. B. "\VA.TTS, Clerk. 
Jan.18, 1950. \Vrit of error awarded by the court. Bond 
$300. 
M. B. W. 
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RECORD 
VIRGINIA: 
In the Circuit Court of Smyth County .. 
Be it remembered, that heretofore, to-wit: on the ·15th day 
of October, 1948, came Mary W. Frazier, trading under the 
firm name and style of City Cab Company, by counsel, and 
filed in the Circuit Court of Smyth County, her notice of 
motion for judgment ag·ainst Harold Keith Conner, defend:-
ant, in the words and figures following, to-wit: 
page 2 l NOTICE OF MOTION FILED OCTOBER 15, 1948. 
You are hereby notified that on the 1st day of November, 
1948, between the hours of 10 :00 a. m. and 4 :00 p. m., or as 
soon tl1ereafter as it may be heard, I will move the Circuit 
Court of Smyth County, Virginia, at Marion, Virginia, for a 
judgment against you for the sum of $1,233.48, which sum 
is due and owing by you to me for the damages, wrongs and 
injuries hereinafter set forth, to-wit: 
That heretofore, to-wit, on the 30th day of September, 1948, 
at approximately 9 :45 p. m., I was possessed of an automo-
bile which was then being lawfully driven by Kermit Catron 
over and along U. S. Highway No. 11, the Lee Highway, ap-
proximately 3 miles west of Marion, Virginia; and you were 
then and there, with the knowledge, permission and consent 
of David vYillis Conner, the owner thereof, driving a certain 
other automobile entering the said U. S. Highway No. 11 
from the north side thereof, and· thereupon it became and 
was your duty, in attempting to enter the said Highway, to use 
reasonable care in the management and operation of your 
said automobile to avoid a collision with my said automobile, 
which was on the right side of the said Highway and pro-
ceeding in a westerly direction thereon. 
Notwithstanding your said duty, you failed to use such care, 
and so carelessly and neg·ligently drove and managed the 
said automobile in attempting to enter the said U.S. Highway 
No. 11 that it ran and struck, with great force and violence, 
upon and against my said automobile, which was thereby 
crushed, broken and injured, by reason of which and as the 
proximate result whereof I have been damaged to the extent 
of $783.48 for re.pairs to my said automobile; furthermore I 
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have been damaged through the loss of use of my 
page 3 r said automobile in my said business and the profits 
thereon to the extent of $450.00 as the proximate 
result of the aforesaid; and although you are fully aware 
of the said damages and injuries caused and done by you to 
me by reason of said careless, negligent and wrongful acts 
and doings, and although I have heretofore made demand upon 
you for payment therefor, yet yon have fully failed and re-
fused to pay the same. 
·wherefore judgment therefor will be asked at the hands 
of the said Court at the time and place hereinabove set out. 
Given under my hand this 14th day of October, 1948. 
Respectfully, 
MARY vV. FRAZIER, 
trading under the firm name and style of City 
Cab Company, Marion, Virginia. 
FRANCIS M:. HOGE, p. q. 
ORDER ENTERED NOVEMBER 8, 1948. 
TI1is day came the parties, by their attorneys, and the de-
fendant, by counsel, filed a special plea, in writing, whereupon, 
the plaintiff :filed a replication thereto, in writing, and this case 
is continued. 
SPECIAL PLEA FILED NOVEMBER 8, 1948. 
Comes now Harold Keith Conner and says that the plaintiff 
ought not to have or maintain this action against him be-
cause the plaintiff is trading under a fictitious name and has 
not filed the certificate in the Clerk's Office of Smyth County 
as required by law, wherefore this defendant prays whether 
the plaintiff ought to have or maintain this action against him. 
HAROLD KEITH CONNER, 
By Counsel. 
CAMPBELL & CAMPBELL, p. d. 
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page 4 ~ REPLICATION TO PLEA, FILED NOVEMBER 
8, 1948. 
The said plaintiff, by her attorney, comes and says that not-
withstanding anything by the said defendant in his special 
plea alleged, this Court ought not to be precluded from taking 
further cognizance of this action, because the plaintiff has this 
day filed her certificate setting forth the assumed or fictitious 
name under which she is conducting her said business as re-
quired by Section 4722 ( 1) of the Virginia Code, certified 
copy _of which said certificate is attached hereto, wherefore 
the plaintiff, by her said attorney, moved the Court to strike 
out the special. plea of the defendant. 
ORDER ENTERED :MARCH 3, 1949. 
This day came the plaintiff, by counsel, and the special 
plea filed herein at a former term of this Court was overruled, 
whereupon, plaintiff by counsel, asked leave to amend the 
notice, which motion, was granted, defendant by G. P. Young, 
representing S. B. Campbell, Attorney for the defendant, ex-
cepting. Whereupon, it is ordered that a bill of particulars 
be filed on or before the 11th day of .April, 1949, and the 
grounds of defense be filed on .April 18th, 1949, And this case 
is continued generally . 
.AMENDED NOTICE FILED, APRIL 15, 1949. 
You are hereby notified that on the 1st day of November, 
1948, between the hours of 10 :00 a. m. and 4 :00 p. m., or as 
snon thereafter as it may be heard, I will move the Circuit 
Court of Smyth County, Virginia, at Marion, Virginia, for a 
jt1dgment against your for the sum of $1,233.48, which sum is 
due and owing by you to me for the damag·es, wrongs and 
injuries hereinafter set forth, to-wit: 
That heretofore, to-wit, on the :30th day of September, 1948, 
at approximately 9 :45 p. m., I was possessed of an 
page 5 ~ automobile which wa·s then being lawfully driven by 
Kermit Catron over and along U. S. Highway No. 
11, the Lee Highway, approximately :3 miles west of Marion, 
Virginia; and you were then and there, with the knowledge, 
permission and consent of Mrs. l\Iattie E. Conner, the owner 
thereof, driving a certain other automobile entering the said 
U. S. Highway No. 11 from the north side thereof, and there-
upon it became and was your duty, in at~cmpting to enter the 
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said Highway, to use reasonable care in the management and 
operation of your said automobile to avoid a collision with 
my said automobile which was on the right side of the said 
Highway and proceeding in a westerly direction thereon. 
Notwithstanding your said duty, you failed to use such 
case, and so carelessly and negligently drove and managed 
the said automobile in attempting to enter the said U.S. High-
way No. 11 that it ran and struck, with great force and vio-
lence, upon and against my said automobile, which was there-
by crushed, broken and injured, by reason of which and as 
the proximage result whereof I have been damaged to the ex-
tent of $783.48 for repairs to my said automobile; further-
more I have been damaged through the loss of use of my said 
automobile in my said business and the profits thereon to the 
extent of $450.00 as the proximate result of the aforesaid; 
and although you are fully aware of the said damages and 
injuries caused and done by you to me by reason of said care-
less, negligent and wrongful acts and doings, and although I 
have heretofore made demand upon you for payment there-
for, yet you have fully failed and refused to pay the same. 
·wherefore judgment therefor will be asked at the hands of 
the said Court at the time and place hereinabove set out. 
page 6 ~ BILL OF PARTICULARS, FILED APRIL 15, 
1949. 
The plaintiff submits as and for her bill of particulars the 
following: 
1. Tho plaintiff expects to rely on all matters alleged in 
her notice of motion. 
2. The defendant, at the time of the accident, was not exer-
cising a reasonable lookout. 
3. The defendant ""as operating the car without reasonable 
or complete control. 
4. That the defendant, immediately prior to the wreck, failed 
to stop before entering the highway from a side road. 
5. That the defendant failed to heed an official State High-
way Commission stop sign commanding him to stop his car 
before entering the said highway. 
6. That the said defendant at the time of the accident, with-
out exercising a reasonable lookout and while not having his 
car under reasonable or complete control, drove his car from a 
side road into the highway directly into the path of the plainly 
visible approaching car of the plaintiff, and the said defendant 
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,vas then opera ting .his car in .such manner as to endanger 
and damage the plaintiff's .car. 
7. That the defendant, at the time of the .accident, was oper-
.ating .his .car in violation of law which violation w.as the 
proximate cause of the collision. 
8. That the said defendant had the last clear chance to .avoid 
hitting .and injuring the plaintiff's ,car. 
GROUND OF DEFENSE, FILED JUNE 11, 1949. 
'The defendant f.or his grounds of defense in .this .actiou 
:says Umt: 
1. He was guilty of no act of negligence at the time :and 
_place of this aecident. 
page 7 } 2. Tha.t .the driver of the plaintiff's taxi-cab, Ker-
mit E. Catron, was the servant or agent of the plain-
t.iff .at the time and place of the accident and .said taxi-cab 
driver was negligent in the following particulars: 
He failed to keep a reasonable lookout or if he did, failed to 
11eed what he saw or should have seen; he failed to have his 
taxi-cab undeT ,control; he was operating said taxi-cab at an 
excessive speed considering the conditions then prevailing .at 
the place of the accident; if he was traveling in his proper 
lane, he moved therefrom without first ascertaining that said 
movement could be made in safety_; he negligently attempted 
to pass a11otJ1er taxi-cab owned by the plaintiff when it was 
110t safe to undertake to do so; he drove the sald taxi-uab to 
his left or a solid white line in the center of the highway 
on his side at t11is point, in violation of the statute, which was 
neglige11ce per se; he undertook to turn from a direct line 
without first seeing that said movement ,.could be made in 
safety; and ho drove the taxi-cab to his left of tho center of 
the highway in violation of the statute. 
The plaintiff's agent or servant had a last clear chance to 
avoid tlie accident and negligently failed to do so. 
The plaintiff has no right in law to recover for loss of profits 
in his business because of the damage to the said taxi-cab as 
daimecl in the notice of motion. 
PLEA OF GENERAL ISSUE, FILED JUNE 11, 1949. 
Comes now the defendant, Harold K. Conner and says 
that he is not guilty of the wrongs charged to him in the notice 
of motion in this action .and of this puts himself upon the 
~o:mntry .. 
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page 8 ~ ORDER ENTERED, JUNE 20, 1949. 
This day came the parties, by their attorneys, and it ap-
pearing to the Court that the defendant is an infant, upon 
motion of the plaintiff, it is ordered that George P. Young, 
a discreet and competent attorney at law, be appointed 
Guardian ad litem for said infant, and upon the issue joined 
came the following jury to-wit: Nathan M. Brisco, John vV. 
Frye, J. C. Fields, Kelley H. Cati·on, A. W. Brickey, Dewey 
Kirk and Henry C. Durrschmidt, who were duly selected 
and sworn according to law, and having partly heard the evi-
dence were adjourned until tomorrow morning at 9 :00. 
ORDER ENTERED, JUNE 21, 1949. 
This day came again the parties, by their attorneys, and the 
jury appeared in court pursuant to their adjournment on yes-
terday and at the conclusion of the plaintiff's testimony, de-
fendant, by counsel, moved to strike, which motion the Coul't 
overruled, defendant excepting and the jury having fully heard 
the evidence and arguments of counsel, retired to their room 
to consider of their verdict, and after some time returned 
into court and rendered the following verdict, ''vVe the jury 
find for the defendant, Henry Durrschmidt, Foreman.'' 
Whereupon, plaintiff by counsel, moved the court to set 
aside the verdict and grant her a new trial herein, upon 
grounds to be assigned in writing and filed with the record, 
thereupon, it is ordered that said motion be set down for argu-
ment on the 15th day of July 1949, at 10 :00 o'clock A. M. 
ORDER ENTERED JULY 23, 1949. 
This day came again the parties, by their attorneys, and the 
Court having maturely considered the motion made in this 
case on the 21st day of June, 1949, and argued by counsel for 
plaintiff and defendant, on the 15th day of July, 1949, to set 
aside the the verdict rendered herein, doth overrule 
page 9 ~ same, to which action of the Court in overruling said 
motion, plaintiff, by counsel, excepted. 
Thereupon, it is considered by the Court that the defendant 
recover of the plaintiff, his costs about his defense in this 
lJehalf expended. 
And upon motion of defendant, by counsel, it is ordered that 
the opinion of the Court be made a part of the record. 
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ORDER ENTERED JULY 23, 1949. 
This day came again the parties, by their attorneys, and 
the Court having maturely considered the motion made in 
this case, on the 21st day of June, 1949, and arg·ued by counsel 
for plaintiff and defendant, on the 15th day of July, _1949, to 
set aside the verdict rendered herein, doth overrule the same, 
to w bich action of the Court in overruling said motion, plain-
tiff, by counsel, excepted. 
Thereupon, it is considered by the Court that.the defendant 
recover of the plaintiff, his costs about his defense in this 
behalf expended. . 
And upon motion of defendant, by counsel, it is ordered 
that the opinion of the Court be made a part of the record. 
JUDGE'S OPINION, FILED JULY 23, 1949. 
Plaintiff's counsel argued eamestly and with great sin-
cerity: 
1. That defendant's evidence is incredible and that it was 
physically impossible for the collision of the cars to have hap~ 
pened as claimed by defendant, as shown by the photographs 
and oral testimony, and that therefore the verdict of the jury 
did not settle conflicts in the evidence. 
2. That the Court erred in refusing Instruction No. 1 of-
fered by plaintiff. 
page 10 ~ 3. That the Court erred in refusing Instruction 
No. 2, offered by plaintiff. 
4. That the Court err~d in giving the latter part of In-
struction 1-A. on "unavoidable accident". 
I do not understand that counsel for plaintiff waived any 
of their objections and exceptions made during the trial, but 
the foregoing four arguments were the ones most strenuously 
relied upon. I will consider them seriatirn: 
·· 1. The photographs were introduced by the plaintiff, but 
without objection by defendant. 
Exhibit 1 shows plaintiff's car, which had been going West 
in the North traffic lane, at rest against, or nearly against 
Highway :Market No. 11, off the hard surfa~e on the South side 
of the South traffic lane, which was for East bound traffic. It 
shows defendant's car-the destination of which was East-
at rest nearly off the South lane for the East bound traffic, 
and headed "\Vest. R;ermit Catron, plaintiff's witness, driver 
of Plaintiff's car, stated that right fender of plaintiff's car, 
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and left fender of defendant's car collided (Tr., p. ,58). It 
shows a whitish spot across the two white lines extending 
partly across both the North and South traffic lanes. The 
same witness said he swung to the left to prevent any acci-
dent.. 
It is not disputed that the right end of fender of plaintiff's 
car, ·west bound, and left end of fender of defendant's car, 
East bound, came together somewhere on South traffic lane, 
which is for East bound traffic. 
Catron is indefinite as to his distance from Conner when 
Conner started across Hig·hway No. 11. · He says it was 150 
feet or a little less (Tr., pp. 74-76). Catron was making 
50 miles per hour, or a little less (Tr., p. 76). He did not un-
dertake to slow down (Tr., p. 76). He did not dim his lights 
(Tr., p. 76). He was thoroughly familiar with the 
page 11 ~ highway at that point. He said he had to cross 
the line or hit the center of Connor's car (Tr., p. 
79). He crossed the line but doesn't think he was "plumb" 
across the road (Tr., p. 79). He did not sound his horn (Tr., 
p. 81). Bayne vVrig·ht said Catron "run to the left of the road 
to try to go around in front of" Connor (Tr., p. 104). Catron 
gw;e no explanation for not having turned to the right. The 
.iury might have found from Defendant's e1ddence that if, 
Catl'on had applied brakes and pulled to his right, the collision 
might have been avoided. 
Defendant, Conner, said the approach of the Copenhaver 
road to the highway is very wide-30 feet at least in a "Y" 
shape so that oncoming traffic can enter without running off 
the shoulder (Tr., p. 19i). He would say that the width of 
the shoulder of Lee Highway on North side was about 10 
feet (Tr., p. 198)-on· the South side about 8 feet (Tr., p. 
198) ; that at the time of the collision he has crossed the road 
and straightened out and shifted from low to second gear; 
that he saw the reflection of lights from plaintiff's oncoming 
cars from the East over the hill, about 1,000 feet away, but 
did not see the actual lights until he had stopped and about 
that time the cars were about the top of the hill starting to 
_go downgrade and that they were going fast (Tr., p. 202) ; 
that he was totally on his side of the road when the collision 
occurred; he woulcl say he had traveled 70 feet from the time 
he stopped (Tr., p. 203); that the collision was 30 feet East of 
the Hig·hway sign, (no. 11) (Tr., p. 208); and that he heard 
no horn sounded by anybody ( Tr., p. 213). 
C. W. Scott said he would judge that the intersection is 24 
feet wide (Tr., p. 280); that he would j~dge that the shoulder 
of Lee Highway on the North side is fully 12 feet wide (Tr., 
· :M:ary Vl .. Frazier, etc., v.. Harold Keith Conner 23 
p. 293); that on the South side: it is very narrow (Tr., p. 294) ... 
James B. Richardson, Deputy Sheriff, testified 
page 12 ~ that from the top of the hill East of the crossing 
to the crossing is 1,000 feet and that going West 
from the top of the hill there is nothing. to obstruct the view 
(Tr., pp. 299-302); that from the intersection of the roads 
to sign No. 11 is approximately 30 feet (Tr., p. 300) ;· and that. 
the visibility of persons going East and West is exactly the. 
same (Tr., p. 302). 
The foregoing are only a few extracts from many pag.es 
of evidence by both plaintiff and defendant. I do not see any-
thing in the· evidence to contradict the prop0siti0n that the 
collision occurred on South side of the white line in the South. 
traffic lane; and that both parties had crossed the white line. 
It also shows, I think, that there was more room for plain-
tiff's car to bave rounded defendant's car on the North-
plaintiff's right-than on the South-plaintiff's left, and 
across the white line. 
The case is somewhat similar to· Noland -v. Fowler, 179 Va .. 
19. There, there was a verdict for the plaintiff. The Court 
sustained def cnd(l!ftt' s motion to set it aside. The evidence 
showed that plaintiff's car, at time of collision, was astride 
the center line of highway and approximately 34 inches ove1" 
on defendant's side of highway.. The Court found that the 
accident could not have occurred in the manner stated by plain-
ti~ . 
In the instant case, even if the collision did not happen 
exactly as stated by defendant, still, unless the evidence shows 
that the verdict was plainly wrong, or without evidence to 
support it, the Court ·eannot set it aside on the ground that 
it is contrary to the evidence. 
2. As to offered and refused Instruction No. 1: 
There is no evidence that defendant did not stop. Plain-
tiff admits that he did. Instruction No. 1 is a finding instruc-
tion and omits any mention of plaintiff's negligence, or con-
tributory negligence. I think defendant's objec;. 
page 13 ~ tions to it were good. Plaintiff's bil~ of particulars 
states that defendant's driver failed to stop before 
entering the highway and failed to heed the stop sign. Plain,. 
tiff admitted at the trial that defendant's driver did stop. 
The instruction (No. 1) asserts that the plaintiff had the right 
to assmne that defendant 1s driver would stop. The instruGtion 
is not consistent with the evidence, and I believe was properly 
refused. 
3. Plaintiff insists that the Court erred in refusing Instruc-
tion No. 2. In addition to defendant's objections thereto it 
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is questionable in my mind whether there was any more of an 
emergency than always exists at night at an intersection under 
the circumstances and conditions described in the evidence. 
One question was whether the plaintiff exercised ordinary care 
under the circumstances and conditions so disclosed, and ordi-
nary care was defined in 1-A .. Otey v. Blessifig,, 170 Va. 542~ 
cited by plaintiff, is not altogether on '' all fours'' with the 
case above. There the driver of plaintiff's car applied brakes 
when he saw defendant's car approaching. Defendant's car 
stopped. Plaintiff's driver then released his brakes. Defend-
ant's car then started across the highway, when plaintiff's. 
car was about 20 steps away. That was only 60 feet. In case 
at bar plaintiff's driver was 150 feet away, or a little less~ 
by his own testimony, when defendant started across the high-
way. The .question is further somewhat complicated by the 
fact that in the bill of particulars in this case the plaintiff 
stated that defendant did not stop, but at the trial admitted 
that defendant did stop and asked for an instruction that 
plaintiff's driver "had the right to assume that Harold Keith 
Conner, the defendant, would stop his car and remain in a place-
of safety" (See Instruction No. 1, refused). 
4. Plaintiff insists that it was error to instruct 
page 14 ~ the jury as was done in the latter part of Insfruc-
tion No.1-A. 
The plaintiff's case de.pended upon the plaintiff's prov-
ing· that the proximate cause of the collision was the defend-
ant's negligence. The plaintiff cannot object that the Court 
gave the jnry an opportunity to find that the plaintiff's driver 
was in the exercise of ordinary care, or acted as a person of 
ordinary prudence would have done under the same circum-
stances and conditions. 
But plaintiff does object that there is no evidence that de-
fendant was not negligent. 
The evidence shows that the defendaut looked and saw and 
stopped. Even if the collision occurred before the defendant's 
car had entirely crossed the white line, the jury might have 
found that although defendant may have misjudged the speed 
and distance of plaintiff's car, he had nevertheless exercised 
the degree of care ·that a person of ordinary prudence would 
have used. A mistake of judgment is not necessarily negli-
gence. ·whether or not defendant was negligent was for the 
jury to decide from the evidence before it. 
The plaintiff argues that under Instruction No. 1-A the 
jury was bound .to find for defendant. However, the instruc'-
tion did not tell the jury that even if they believed from the-
evidence (1) that defendant was negligent, (2). that his negli-
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gence was the proximate cause of the collision, and (3) that the 
plaintiff was guilty of no negligence that proximately caused 
or contributed to the collision, they could not find for the 
plaintiff. But the jury must have believed those three things 
before they could have properly found for the plaintiff. To 
this the plaintiff replied that the Court gave no instruction 
telling the jury they could find for the plaintiff. 
The plaintiff asked for two instructions, viz., 
page 15 ~ Nos. 1 and 3, telling the jury they might find for 
plaintiff. Defendant objected to both and both were 
refused. The plaintiff offered no other expressly stating that 
the jury might find for plaintiff. I am not at all sure that any 
finding instruction for plaintiff would have been supported by 
the evidence, and under the circumstances, I do not think 
the Court, of its own motion, should have attempted to give 
one. 
Since reaching this conclusion, defendant's counsel have 
cited and discussed Temple v. Ellington, 177 Va. 134, which, I 
think, supports my views on Instruction No. 1-A. 
The plaintiff also says, if I am not mistaken, that if In-
struction No. 1-A was proper, the Court sho1:1ld have sus-
tained defendant's motion to strike plaintiff's evidence. But 
I do not seem to catch the force of that argument. If the 
Instruction was proper the plaintiff cannot have been preju-
diced by the Court's refusal to strike the evidence. 
The jury might have found: (1) that although defendant 
was negligent and that such negligence was a proximate cause 
of the collision, yet the plaintiff was also negligent and that 
such negllgence was a proximate contributing cause thereof; 
or (2) 
(2) That the plaintiff was negligent; that defendant was not; 
and that plaintiff's ncg·ligence was the sole proximate cause 
of the collision; or 
(3) That neither plaintiff nor defendant was negligent. 
Counsel for plaintiff argue the motion to set aside the ver-
dict so earnestly and interestingly that I felt it necessary 
for me to review the record cai·efully before passing on the 
verdict. 
Having now reviewed it, my opinion is the motion to set 
aside must be overruled and judgment entered on the verdict 
for the defendant. 
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page 16 ~ ORDER. 
This day came the parties, by their attorneys, and the 
. Plaintiff, by counsel, tendered to the Judge for signature a 
stenographic report of testimony and other incidents of the 
trial in the above-styled case and Certificate of Exeeptions; 
and, it appearing to the Court, in writing, ~hat George P. 
Young, Esq. and R. Crockett Gwynn, Esq., Attorneys of rec-
ord for the Defendant, have had reasonable notice that said 
stenogTaphic report of testimony and other incidents of the 
trial and Certificate of Exceptions would be presented at this 
time and place to the Judge for signature, the said steno-
gTaphic report of testimony and other incidents of the trial 
and Certificate of Exceptions, was on this the 14th day of 
September, 1949, within sixty days from the time final judg-
ment herein was entered, received, signed and sealed by the 
,Judge of this Court, and ordered to be made a part of the 
record in this case. 
"\V.ALTER II. ROBERTSON (Seal) 
Judge 
page 17 ~ Virginia : 
In the Circuit Court of Smyth County. 
l\Iary vV. Frazier, trading under the firm name and style of 
City Cab Company, :Marion., Virg'inia, Plaintiff, 
v. 
Harold Keith Conner, Defendant. 
NOTICE OF J\IOTION FOR JUDG:MENT. 
Stenographic report of all the testimony, together with all 
motions, objections and exceptions on the part of the respec-
tive parties, the action of the Court in respect thereto, all 
the instructions offered, amended, granted and refused, and 
the objections and exceptions thereto, and all other incidents 
of the trial in the above-styled case, tried in the Circuit Court 
of Smyth County, Virginia, on June 20, 21, 1949, he.fore the 
Honorable vValter H. Robertson, Judge, and a jury. 
Appearances: Francis :M:. Hoge., Egq,, of Marion, Virgfoia, 
and Ralph R. Repass, Esq., of Marion, Virginia, Counsel for 
Plaintiff. 
George P. Young, Esq., of ·w ytheville: Virginia, and R. 
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Crockett Gwynn, Esq., of 1Union, Virginia, Counsel for De-
fendant. 
page 18 } The jury was selected and sworn to try the case. 
The witnesses were called, .sworn and excluded. 
(Thereupon, the Court and Counsel for Plaintiff and De-
fendant retired to Chambers, where the fo11owing proceed-
ings were had, to-wit:) 
Mr. Young: If your Honor please, we want to move the 
Court to strike out a portion of the bill of particulars that 
has been filed in this case, which is the last portion of para-
graph six which reads as follows: .And the said defendant 
was then operating his car in such manner as to endanger and 
damage the plaintiff's car. V-le would like to move the Court 
to strike that out as too general. It doesn't give us any in-
formation as to what the particulars are, or the manner in 
which the defendant's car was being driven. 
Mr. Hoge: If your Honor please, our position on that is 
that the rema.in.g sections of the bill of particulars do enlarge 
upon that same theme, or allegation, contained in the notice 
of motion and repeated in the bill of particulars, and that any 
word in the bill of particulars could be cited out of context, 
and it would be difficult to apply. V.l e hold the bill of par-
ticulars as a whole has to be considered, rather 
page 19 } than one short paragraph, or sentence, or clause. 
Furthermore, the proper remedy, as we under-
stand it, would be a motion for a further bill of particulars 
which the defendant lias had every opportunity to make pre-
ceding the date of trial, and the motion is now made at the 
last moment before trial. We don't believe it is proper at 
this time. 
Mr. Young: In reply to that, if your Honor p]ease, the 
Court ordered the plaintiff to file a bill of particulars. This 
paper here w4ich purports to be a bill of particulars, is not., 
in the respect in which I have mentioned. He just simply 
says that he was operating his car in sue.h manner as to en-
danger the plaintiff. That doesn't tell us a thing·. We want 
that stricken, because that is too general and cloesn 't give us 
any opportunity to answer it. 
Now, we understand the rest of these things. They speak 
for themselves. But this statement down at the bottom is a 
shotgun statement that could include anything. 
Mr. Repass: Number one is likewise a shotgun statement. 
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I don't think we are called on to narrate the cvi-
page 20 ~ dence we expect to introduce in the case. 
M:r. Young: We ag-ree with that statement, that 
they are not called on to narrate the evidence, and we are 
not· asking that the evidence be narrated. vVe are merely 
saying that this is too general, to give them the opportunity 
to come in.· and bring in anything in the tr~al, just anything 
.that we have not been advised of before the trial that they 
are going to rely on. He has mentioned various things up 
here that we did before that that was neg·ligence. That is a 
fair statement. But down there in that statement which I 
have mentioned, he says we were negligent in a geueral way, 
without telling us in what respect. 
Mr. Hoge : If the Comt please, as I said a moment ago, 
reading one clause out of the context doesn ,t. give it its true 
bearing or representation. The whole of that paragraph 
reads as follows : 
. That the said defendant at the time of the accident,. with-
out exercising a reasonable lookout, and ·while not having his 
car under reasonable or complete control, drove hiR car from 
a side road into the highway directly into the patl1 of the 
plainly visible approaching car of the plaintiff,. 
page 21 ~ and the said defendant was then operating· his car 
in such manner as to endanger and damage the 
plaintiff's car. 
The first part of the paragraph enumerates the fact thal 
the defendant was operating his car without exercising a 
reasonable lookout, that the car was not under reasonable or 
complete control; that the defendant drove l1is car from the 
side road directly into the path of Hie oncoming plaintiff's 
car, and then the latter portion., tl1e part that the defendant 
has moved to strike out,. simply says that in so doing, the 
defendant was operating his car in such a manner as to en-
danger and damage tl1e plaintiff's car. It seems to me it is 
very clear as to the section or paragraph tliat is moved to be 
stricken. It is merely explanatory, and read in context with 
the entire paragraph, it is perfectly proper. 
Mr. Young: Just a few words in reply, yonr Honor. If 
~e are to understand that the last cianse that we are object-
mg to means the same as the precedmg language in the same.-
clause, then I can see no rea:;;on wl1v there would be anv ob-
jection to striking· it. If it means the same thing~ 
page 22 } as the words just preceding it in the same clause·,. 
and doesn't add anything to the preceding words·, 
then of course it has no purpose, and I can see no objection 
to striking it out& If it means something new, then ~ve are 
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Davfrl Greear. 
entitled to know what that is, or else have it stricken; that is, 
if it means something in addition to what the preceding por-
tion of that clause means. 
The Court: The notice was filed on October 15th, 1948. 
On November the 8th, 1948, replication to defendant's motion 
was :filed. Then on November 8, 1948, a special plea was 
:filed; and on same date., November 8, 1948, replication was 
filed. That is the replication to this plea. On November 11, 
1948, order was entered on said plea and replication. And 
April 15, 1949, amended notice was filed. On April 15, 1949, 
bill of particulars, which is this day in part objected to, was 
:filed. On June 11, 1949, plea of general issue was filed, and 
on the same day, June 11, 1949, grounds of defense were 
:filed. 
I will overrule the motion, l\Ir. Young·. 
Mr. Young: All right. \Ve except. 
page 23 ~ ( Thereupon, the Court and Counsel returned 
into the courtroom.) 
Opening statements were made by l\Ir. Hoge on behalf of 
the Plaintiff, and by Mr. Young on behalf 9f the Defendant. 
(Thereupon, the following evidence was introduced on be-
half of the Plaintiff:) 
DAVID GREEAR 
the :first witness., being first duly swom, was examined and 
testified as follows : 
DIRECT EX.A1'IINATION. 
By Mr. Hoge: 
Q. Your name is David Greear? 
A. Yes, sir. 
Q. v\That age are you, Mr. Greear? 
A. Thirty-two. 
Q. And you live here in :Marion} 
A. Yes. 
Q. What is your occupation t 
A. Photographer. 
Q. Mr. Greear, I will ask you whether or not you were 
called to the scene of an automobile wreck last September the 
30th at Copenhaver's Crossing to make photographs? 
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David Greear. 
A. Yes, I was. 
Q. Did you make certain photographs down there 
page 24 ~ at that time f 
A. Yes. 
Q. I show you here seven prints of photographs and ask 
you whether or not those were the photographs that you made 
at the scene of the wreck? 
A. Yes, sir. 
Q. Let's not change them in their order, please, sir. Now, 
are those seven separate photographs, or are those some 
-duplicates there printed in a different form¥ 
A. There are one or two duplicates there, I believe. There 
seem to pe five separate and two duplicates. 
Q. Now, are the duplicates exact duplicates, or are they 
somewhat differently printed from the same negative f 
.A. No, they don't seem to be exact duplicates. They are 
the same scene just printed,-different composition we call it. 
Q. W"ill you introduce those seven prints as a part of your 
evidence? 
A. Yes, sir. 
(Thereupon, said pictures were filed and marked as Ex" 
hibits 1 to 7, inclusive, Witness David Greear.) 
Q. Mr. Greear, do you recall the approximate time of the 
day or nig·ht that those pictures were made¥ 
A. Between ten and eleven. I am not sure of 
page 25 ~ the time. Soon after ten o'clock.· 
Q. And will you please describe to the Court 
and jury how you made the pictures. 
A. The ones showing the white line in the middle there 
are made from standing in the center of the road with the 
camera at your eye level, just shooting up the center of the 
road. And then there are some from the side at different 
angles from the cars. Bu~ there is one from each direction 
of 'the accident from the center of the road, looking each way. 
Q. Were all of them macle with camera held at eye level? 
A. Yes. 
Q. Do you rec~ll whether or not you made any additional 
photog-raphs other than those that are exhibited here? 
A. I don't think I did. It may be that one or two were 
culled out as being near duplicates to these. 
Q. How long have you been in business in Marion as a 
photog-ra pher Y 
A. Ten years. 
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David Greear. 
Q. I believe you also operate a studio at ·wytheville! 
A. Yes, sir. 
Q. Any place else 1 
A. No, sir. 
Mr. Hoge: That is all. 
CROSS EXAMINATION. 
:page 26 } By Mr. Young: 
Q. Mr. Greear, have you got a record, or do you 
know about what time it was you took the pictures, any nearer 
than between ten and eleven¥ 
A. No, I wouldn't have any record at all on that. I was 
just called. Well, it was soon after ten o'clock. And that 
was just a mere check by someone down there as to what time 
it was. 
Q. I hand you a picture here. I notice these cars in all 
of these pictures, these two cars that were involved in this 
accident, appear to be entirely in the one lane of traffic. Is 
that true? 
A. I wouldn't comment on that. I don't really know. I 
just made the pictures of the wreck. 
Q. •I will ask you to look at the pictures on that and tell 
us, will you 7 
Mr. Hoge: That is a matter that the Court and jury can 
determine as well from the pictures as Mr. Greear. 
The Court: You can state your objection, and I will rule. 
Mr. Young, were those photographs introduced 7 
Mr. Young: No, sir. I think they are copies. I was just 
trying to save them. 
page 27 } Mr. Gwynn: They are exact duplicates. 
Mr. Young: I had just as soon use the others. 
I was just trying to save them. 
The Witness: What was the question again? 
By Mr. Young: 
Q. The two cars appear to be entirely in one lane of traffic. 
Will you state which lane that is Y · 
A. Oh well, that was on the left side going west, or on 
the south side of the hig·hway. 
Q. And they are entirely in the eastbound lane, are they 
noU 
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David Greear. 
A. Yes. 
Q. Can you testify as to the distances there shown on the 
pictures? 
A. No, sir. 
Q. The pictures there show) I believe, don't they, that the 
main impact on the Conner car was on the left front corner ·t 
I will ask you if that isn't true 1 
A. Yes., that is. what it looks like. 
Q. Do you ki:iow whether or not that is a number 11 high-
way sign shown· there in one of the pictures with the cah 
against it, and whether it is to the east of the intersection, 
immediately to the east of the intersection 1 
A. I believe it is. Yes. 
page 28 ~ 
:Mr. Young : That is all. 
Mr. Hoge: Are you through,. !fr. Youngf 
Mr. Young·: Yes. 
RE-DIRECT EXAMINATION. 
By ]\fr .. Hoge : 
Q. Mr. Greear, I show you one photograph, copy of whieh 
the jury has-you mig·ht refer to it if you care to do so--and 
ask you if you know what this discoloration is acro~s the 
white line¥ 
A. I don't know what it is, other than it appears to be dust 
knocked off the cars at an impact. 
Q. Did you examine that to any extent f 
.A. No. 
Q. Do you know what that is? 
A. No, sir, I don't know definitely, except that it jnst looks: 
like it looking at the picture. 
Q. Do you know where it came from 1 
A. The debris off the car is what it lo·oks like. 
Q. Do you know where it come from f 
A. Not definitely. 
Q. Do you know whether it came off the cars of your knowl-
edge 1 
A. No, other than what I can tell, looking at tlle pictures. 
It looks like it is. I haven't examinecl it. 
By ]\fr. Young: 
Q. That is an opinion of course 7 
page 29 f A. Yes. 
Q. You don't know that as.a fact! 
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JV. Pat Je·nnings. 
A. No, sir. Anyone looking at the pictures would say it 
looked like it. 
Q. That would be an opinion f 
A. Sure. 
Mr. Young: That is all. 
Mr. Hoge: Thank you, sir. ,v e would like to excuse Mr. 
Greear if it is satisfactorv with the defense. I think he will 
be available for all at his business. 
Mr. Young·: Yes. 
(Witness excused.) 
W. PAT JENNINGS 
the next witness, being first duly sworn, was examined and 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Hoge: 
Q. Now, you are Sheriff ,v. Pat Jennings? 
A. Yes, sir. 
Q. I believe you also operate ,Jennings Motor Company. 
Is that correct, Mr. Jennings1 
A. Yes, sir. 
Q. I will ask you whether or not you know whether the 
1947 Kaiser belonging to Mrs. Frazier was re-
page 30 ~ paired at your place of business after the wreck on 
September 30t4 7 
A. Yes, sir, it was. 
Q. ·wm you please state what your records disclose in that. 
respecU 
A. The records disclose that this bill here of $783.48 which 
was for repairing a 1947 Kaiser, and this is a copy of the 
estimate, "Below is the estimated cost of repairs needed on 
Mary Frazier's 1947 Kaiser," which is a total of $783.48. 
Q. Do you hold a copy of this estimate f 
A. Yes, sir, I think this is a copy of the estimate. How-
ever, it is a copy and not a carbon copy. It is a copy made 
from this. 
Q. It is identical¥ 
A. It is identical in all respects as far as I can determine. 
Q. This carbon copy is your office record? 
A. Yes, sir. It is one that we made, apparently, from that 
after that was requested. 
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. Q. ·wm you please compare these and see that they are 
copies, and if proper, we will introduce the original there, 
and leave your carbon office copy with you 7 
A. I would like to do tliat. 
Q. And compare the totals, please, sir. 
. A. Yes, sir, they are identical. 
page 31 ~ Q. ·wm you introduce this estimate as a part of 
your testimony T 
A. Yes, si'r. 
(Thereupon, said estimate was :filed and marked as Ex-
hibit 1, Witness Jennings.) 
Q. Mr. Jennings, do you know whether or not these re-
pairs were made as a result of the accident on September 
30th'? 
A. Yes, sir. They were. 
Q. ,v ere there any other repairs made to the car at that 
time? 
A. I am not too sure on that. It seems as if later they 
might have come in for some estimates. But this was the 
minimum that was on the wreck, and ~ome more repairs might 
have been done as a result of the wreck. 
Q. ·were any of those repairs included in this estimate, any 
of the other repairs f 
A. No, sir. All of those were done at that time, and those 
only that appear on that bill. But it is quite possible that 
the car could liave been brought back in after to have some 
work done. But not being at the garage all of the time, I 
couldn't say. 
Q. With reference to the time when the wreck occurred, 
when was the car placed in your place of business 7 
A. It was plR;ced immediately. I think probably 
page 32 ~ that night, or the next day. I couldn't say for 
sure. 
Q. Now, you hold there a bill to which you ref er in the 
same amount of $783.48. ,,rhen is that bill dated? 
A. Twelve, three, 1948. 
Q. Do you know .whether or not you had sent any prior 
billt 
A. To my knowledge. we had not. 
Q. Can you state for what period of time the 1947 Kaiser 
was out of service? 
A. No, sir, I cannot state the exact time. I do know, how-
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ever, that it was there some two or three months .. There was 
quite a while, because we had some difficulty in getting the 
car repaired, in obtaining parts and getting them fitted. As 
a matter of fact, it was wrecked quite badly. 
Q. Has that bill been paid? 
A. Yes, sir, it has. 
Q. And by whom? 
A. By tlle City Cab Company. By Mrs. Frazier, or Mr. 
Frazier, one of them. 
Q. "Will you introduce the statement dated twelve, three, 
forty-eight as a part of your evidence! 
A. Yes, sir. I will. 
Q. Would you like to liave that copied and remain as a 
part of your record f 
page 33 ~ A. I have the carbon copy of that. 
Mr. Young: What is that? 
Mr. Repass: It is a statement. 
The Witness: There is one correction. 
By Mr. Repass: 
Q. Now, you have just stricken out "Bird" and "Incor-
porated" out of "Bird-Jennings Motor Co., Inc. "Y 
A. Yes. 
Q. You now operate as Jennings Motor Company, and were 
operated as that at the time the statement was made? 
A. Yes, sir. Those were just some old statements we had 
in the former corporation. 
(Thereupon, said statement was filed and marked as Ex-
hibit 2, Witness Jennings.) 
Mr. Hoge: You may cross examine. 
CROSS EXAMINATION. 
By Mr. Gwynn: 
Q. Sheriff, I believe you operate the Jennings l\Iotor Com-
pany, formerly the Bird-Jennings Motor Company? 
A. Yes, sir. 
Q. Located on South Marion here in Marion? 
A. Yes, sir. 
Q. You say the Frazier car was brought to your garage 
after the wreck 7 . 
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page 34 ~ .A .. Yes, sir, the next day as well as. I remember. 
I think it happened sometime in the night: and it 
was brought to our garage the next day .. 
Q. And I believe at the time you were an agent for this 
Kaiser-Frazer Y 
A. That is right. Yes, sir. 
Q. Was this a Kaiser or Frazer Y 
A. Kaiser, it belonged to. Mrs. Frazier .. 
Q. A Kaiser ear owned by Mr .. Frazier! 
A. Yes, sir .. 
Q. And did your firm actually make the repairs T 
A. Yes, ~ir. 
Q. And did the work on the cart 
A .. Yes, sir .. 
Q. You say. they amounted to $783.481 
A. I believe that is right. Yes, sir. 
Q. Now, :M:r. Jennings, was that the result of the accident? 
A. Yes, sir. 
Q. Did you observe the car 1 
A. I observed it. I observed it. Yes, sir. 
Q .. Of course, I guess this estimate, then, was made hy 
your mechanic Y 
A. Yes, sir, that is. 
page 35 ~ Q. Vl as that Mr. Keesling f 
. A. Kelly Keesling. 
Q. And he made the estimate and then did tl1e repairing t· 
A. Yes, sir. 
Q. But this is the actual repair T 
A. That is the actual estimate and repair. Yes, sir. 
Q. I may have asked you this. The car was actually re-
paired in your g·arage? 
A. Yes, sir .. 
Q. And the cost was $783.48 f 
A. Yes, sir. 
Q. And so, estimate or no estimate, that was what was done 
to the car? 
A. Yes, sir, tba t is right. 
Q·. And delivered baek to M:rs. Frazier r 
A. Yes, sir. 
Q. Does she own the car now, or do you lrnow? 
A. No, sir., I think not. I don't know about that. 
Q. But I was getting this exhibit straight. This is. the 
actual repair bill, regardless of any estimate t· 
A. Yes, sir .. 
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Q. That was what was done to her car as a result of the 
wreck? 
A. Yes, sir. 
Q. And you say, Mr. Jennings, there was not any 
page 36 ~ other work done to the car that didn't have any 
connection with the accident Y 
A. No, sir. All that work that appears there was the re-
sult of that wreck, what was needed to put the car back on the 
road. I presume it was as a result of the accident. It ap-
peared to be such. It was almost the front end, and the frame. 
Q. Now, what day was it that the car was brought to your 
garage? 
A. It was the day after the accident. I don't recall. To 
the best of my lmowledge, I don't recall the exact date. 
Q. Do you know what day it was completed and delivered to 
Mrs. Frazier Y 
A. No, sir, I don't know the exact date. The only thing 
I would have to go on would be this bill that was put out. 
As far as having personal knowledge that the car went out 
on the 12th, or 3rd, as stated in that bill, I wasn't actually 
present and saw it pull out. 
Q. Do you have any record at your garage that would state 
when the car was brought there and when the repairs were 
completed and delivered back 'f 
A. Nothing other than the date of the estimate and the date 
of the bill which goes through the machine we have 
page 37 ~ when it goes out. 
Q. Did you send the bill out on the day the car 
went out? 
A. This is a machine bill. "\Ve write it up on the machine· 
which charges it on our ledger, and then the first of each month, 
why we send the bill out. 
Q. Now, let's see, what date does that show? 
A. Does it have a date Y This doesn't seem to be dated. So 
therefore, I couldn't state. 
Q. Do you have any record that would state thaU 
A. Here on this Y 
Q. No, sir, at the time that you got the car? 
A. Apparently not. As I remember it, though, it was the 
next day. 
Q. The wreck-
A. But it doesn't seem to appear on this record. It shows 
estimate of cost. 
Q. Now, the wreck was on the 30th of September, and to 
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the best of your knowledge it was brought there the next day? 
A. Yes, sir. 
Q. "\Vhich would have been the first day of October? 
A. Yes, sir. 
Q. And what day does your statement bear, Mr. 
page 38 ~ Jennings? 
A. The twelve, three, forty-eight. 
Q. That would be the 3rd day of December? 
A. Yes, sir. 
Q. That would be about two months Y 
A. I should. think so, as well as I can remember. 
Q. Did you have any trouble getting repairs f 
A. Well, yes, sir, we had normal difficulty. The usual re-
pairs were critical, all parts. But no unusual difficulties in 
getting repairs. As a matter of fact, I remember in this par-
ticular case ·lve had to order a frame from the factory which 
would naturally take some time, and we didn't have the frame 
in stock. 
Q. ,vhat part of the car can you testify was mostly dam-
aged, Sheriff Y 
A. I can't testify. The front end. It was mostly all front-
end work. But whether it was the left front end, or the right 
front end, just what portion it was, probably I could tell 
by looking on the estimate here. But I think it was just the 
front end in general. 
Q. Could you tell the extent of the damage to the front 
end? 
A. It was practically demolished. 
Q. It was practically demolished. It showed a severe im-
pact, is that right, :M:r. Sheriff? 
A. I think so. It was evidenced by the extent of 
pag·e 39 ~ the bill that it was a severe impact, that it was com-
pletely torn up. Of course, I might add that a large 
amount of it was sheet metal work which would bend. But we 
I.tad to get a frame for it. The frame was bent .. 
l\Ir. Gwynn: ·where are those exhibit pictures? 
The Court: Do you want the pictures? 
Mr. Gwynn: I just ,,rant one picture while Mr. Gennings 
is on the stand. 
Bv Mr. Gwynn: 
"'Q. Mr. jennings, I will hand you this exhibit showing the 
front end of the Frazier car a-nd also the front end of the 
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Conner car. Now describe to the jury the part of the Frazier 
car that is mostly damaged. You are an automobile man. 
A. Well, the end of the car the front, the cow ling, both 
front fenders. Bumper, bumper guards, grill, upper and lower 
emblem. It looks like all of the front end suspension is com-
pletely mixed up. It looks like the steering mechanisin was 
probably damaged on the lower pa.rt, the part that holds the 
.arms. And from the looks of it, while I don't recall this from 
looking at the car, the inside seat seems to be knocked up. The 
front seat is knocked up toward the ceiling. 
Q. What would that indicate as the position of the Frazier 
car at the time of the accidenU 
page 40} Mr. Hoge: If the Court please, we object to the 
question. We don't believe it is proper for this 
witness to answer. He wasn't at the scene of the wreck. He 
is only looking at the picture there from which the jury have 
the right to make up their minds and their own opinion of how 
the wreck occurred from that picture. This witness can only 
.answer identically the same question of what and how the 
wreck occurred, judging from the picture that is before the 
Court now. 
The Court : I don't believe I got the question. 
(Previous question read by reporter.) 
]\fr. Gwynn: He has just described the extent of the damage 
to the Frazier car, and I asked him the position of the Frazier 
car from the damage to the front end .. 
The Court: The condition 7 
Mr. Gwynn: T11e position. 
The Court: I believe it would be best to skip that. 
Mr. Gwynn: All right, sir. 
:Mr. Young: Note an exception in the record .. 
Mr. Gwynn: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Hoge: 
Q. Sheriff, where is Kel1y Keesling at the present time 7 
A. He is working for the Virginia Tractor Com-
page 41 } pany up at Rural Retreat. 
Q. Was he your mechanic that you spoke of a 
moment ago as having made this estimate Y-
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A. Yes, si:r .. 
Q. Do you know whether any other estimate was made by 
any other motor company on the damages to this cart 
A. W ell1 I don't know whether there was any estimate made 
by other garages, but there were several other garages sent 
representatives to my garage and looked it over. But as to 
whether they actually made an estimate-they· wrote down 
the damages and went ove1· it, but whether they actually made 
an estimate of it, I couldn't say. But they sent representa-
tives. · 
Q. You did receive the contract to repair the car and in-
structions to do:· so from Mrs. Frazier t 
A. Yes, sir ... 
Mr. Hoge: That is all. Thank you .. 
(Witness excused.) 
GILBERT HASH, 
the next witness, being first duly sworn, was examined and 
testified as follows :-
DIRECT EXAMINATION. 
By Mr. Repass : 
Q. Y onr name is Gilbert Hash r 
pag·e, 42 ~ A. Yes, sir. 
Q. M:r-. Hash, were you an employee of :Mrs·p 
Mary Frazier September 30th last year when this. collision 
took place? 
A. Yes, sir. 
Q. Now, what was yol:lr duty,-what were· you doing for 
Mrs .. Frazier on September the 30th, 1948, when the collision 
took place between one of the cars of Mrs. Frazier and the 
ea~ of Mr. Conner at the Copenhaver Sidingi 
A. You mean what I was doing at the time of the accident!' 
Q. What were yonir duties heret· v\That was your employ-
menU 
A. Well, inspection and mainte1.1ance, repair and what not.. 
I give the cars a thorough insp·ection at every possible oc-
casion, and that was quite frequently, and any repairs were-
made which were necessary. · 
Q. Then you were the mechanic, o.r machinist, employed: 
by !{rs. Frazier in her business t 
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A. That is right, sir. 
Q. Are you employed by Mrs. Frazier in any way and for 
any purposes at this time! 
A. No, sir, I am not. 
Q. How long has it been since you were employed 
page 43 ~ by her¥ 
A. It was two weeks ago Saturday. 
Q. Where are you working at this time Y 
A. I am working. 
Q. For whom¥ 
A. Stanley Pugh. 
Q. As mechanic or machinist 1 
A. That is right, sir. 
Q. There is no connection between :Mrs. Frazier and you, 
whatsoever, or her business, at this time? 
A. None whatsoever, at this time .. 
Q. Do you recall the Kaizer automobile owned by Mrs. 
Frazier that was involved in this collision f 
A. Yes, sir, I do. 
Q. Had you inspected the Kaizer, and did you know how it 
worked prior to the collision¥ 
A. It was in good shape at the time. All of the cars were 
in good shape. They were inspected at frequent intervals,-
at every possible chance. I was there for that purpose. I 
was employed by salary. There was one there all of.the time, 
and I gave a thorough inspection of the car every time it 
came in. 
Q. You were a full-time employee? 
A. That is right, six days a week. 
Q. What was the condition of this oar 1m-
page 44 ~ mediately prior to tbe collision f 
A. It was in excellent collision. 
Q. Brakes in good shape? 
A. Absolutely, sir. 
Q. Lights in good shape¥ 
A. Everything. 
Q. Everything about it was in good shape f 
A. That is the way we kept them. That was the way slie 
wanted them. That was part of my job. 
Q. Did you inspect or have anything to do with this par-
ticular Kaizer car of Mrs. Frazier after the collision Y 
A. "'\Vha t do you mean, between the time of the collision 
and the time it was repaired¥ 
Q. At any time after the collision took place. 
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A. Yes, sir. After it came out of the garage, I took it back 
to the shop and checked it over thoroughly again. 
Mr. Young: vVould you, mind talking to the jury so we can 
hear you? 
By Mr. Repass: 
Q. After it was repaired, you say you took it to the shop 
and examined it and checked it to see what condition it was in Y 
· .A. That is right, sir. I took it out and checked it over and 
road tested it before it was turned over to another driver. 
Q. ,vhat was the condition of the car at that 
page 45 ~- time? 
A. As far as I could tell, it was in good drivable 
condition. There were a few minor details. 
Q. Did you replace or repair those minor details? 
A. Yes, sir, I did immediately. . 
Q. And you didn't return it to Mr. Jennings for his work? 
A. ,vell, it was nothing to return. 
Q. But you repaired that in your own workshop? 
A. That is right, by just a few little minor adjustments, 
fitting·s, and so forth. vVe knew it was completely disassembled 
and reassembled, but you know, carburetor fittings and one 
thing and another. 
Q. Did you go to the Copenhaver siding where this collision 
took place at the time the cars were there! 
A. No, sir, I didn't. 
Q. You didn't bring it in? 
A. I was busy. I didn't bring it in. 
Q. Did you examine the car after it had been brought to 
]\fr. Jennings' repair shop 7 
A. I also examined it out here at Mr. Wheeler's. He left 
it out at his home that night. 
Q. Mr. Vivian Wheeler out on Cherry Street? 
A. That is right, sir. 
page 46 ~ Q. I believe Mr. ,vheeler operates a general 
wreck truck business here. Is that true? 
A. That is right, sir. He just brought it to his home that 
night. 
Q. What was its condition at that time? 
A. It was in a bad condition. It was inoperative. 
· Q. Now then, Mr. Hash, state to the jury and to the Court 
what seemed to be, from your observation there, and your in-
spection when this Kaiser automobile was at Mr. Vivian 
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"\Vheeler 's, what did you notice with reference to its condi-
tion? 
A. Well, I presumed he had a report on that, the other parts. 
I did check with him. I checked my list against theirs, which 
seemed to coincide perfectly. 
Q. Checked your list with whose? 
A. With theirs. I checked with them on their list. 
Q. What part of the car when you first saw it out at Mr. 
,vheeler 's indicated that it was damaged or broken or injured 
in any way? 
A. The items that were damaged were too numerous to 
mention. They seemed to have taken the impact mostly on the 
right-hand side. 
Q. vVas it damaged, or did it make an impact on the rear 
in any wayf 
A. Not to my knowledge. I didn't see anything 
page 47 } on the rear, any damage. 
Q. What about the right and left side of the earY 
Did it indicate that the impact of a collision had happened to 
either side of the car? 
A. No, sir. They were clear to my knowledge. I mean from 
any impact from the side, directly from the side. 
Q. Now you have indicated that the weight and force of 
this collision was in front of the car 7 
A. That is right, sir. 
Q. vV ere the wheels on the ground at the front? 
A. No, sir, the car was not on the ground. 
Q. It was not on the ground 1 
A. I mean, they were all badly bent. They were broken, 
and the car let down. 
Q. Would the car run? 
A. No, sir, it was not in an operative condition at all. It 
wouldn't be possible to turn the motor over. It would run 
along on the ground. I suppose you could tow it along. You 
might manage to get it over the road and keep it on the wheels. 
But it wasn't in an operative condition. 
Mr. Repass: Take the witness. 
Mr. Young: Stand aside .. 
(Witness excused.) 
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pag~ 48 ~ KERMIT CATRON, 
the- 11ext witlless,, being first duly: sworn,. w.as 
examined and testified as follows: 
DIRECT· EXAMINATION. 
By Mr-.. Hoge:: 
Q. Your· name: is Kermit CaiI"on t 
A. That is right, sir. 
Q. Where do you. live, Mr. Ca.tron.t 
A. Up at the Retreat, sir. 
Q·. :Rur.a) Retr~at, Virginia:! 
A.. That is ri~h t, sir~ 
Q. What is your.occupation! 
A. 1t has been a· £armer most of the time .. 
Q. Now, speak· 1ond enough so the Judge and the> jury can 
understand: yow. 
A. I have been a farmer most. of .the time, except when I 
was: d:r:iv.ing .a ~ah out here .. 
The Court:- What is the name of the w.itness.T 
Mr. Hoge: Kermit~ Catron .. KER M I T (Spelling). Is 
that right? 
The Witn~ss:: Yes .. 
By Mr. Hoge:. 
Q. 'Where were you. employed last September- 30th,:--in 
Ji948.Y 
A .. By the City Cab Company here in Marion. 
Q. Is. that M1·s .. Mary W. Frazier! 
page 4g f A. That is right. 
Q. How long had you been so· employed t' 
A. I don.'t know· the· exact date .. 
Q. Abomt how: fong had you been employed! 
A. I would say right at· four weeks. 
Q. Do· yon know Bayn:e C. ·wright Y· 
A. Yes, sfr. 
Q. Wliere was he employed on tha-t day f 
A .. He- was- working for Mus. Frazi(H" the same· place I was·_ 
Q. Do you know Gilbert Hash! 
A. Yes, sir. 
Q~ Wliere was he workingf 
A. He was the mechanic for Mrs. Frazfer: 
Q. State wlietlier or not you were involved in a collision: 
on. September· 30, M:r .. Catron Y: 
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A. Yes, sir, I was. Q. vVhereabouts? 
Kennit Catron. 
A. Down here at Copenhaver 's Crossing. 
Q. About how far west of Marion is thaU 
A. I would say it is right at two mile. 
Q. What other cars were involved in that collision 7 
A. Harold Conner. 
page 50 ~ Q. vVhat direction were you proceeding on the 
highway? 
A. wrest. 
Q. How did you happen to be there! 
.A.. We had a call came to the cab stand for two cabs down 
at Cedars, at Sextons. 
Q. About what time of the day or night did you receive 
the call? 
A. I would say it was right about nine thirty-six, some-
wheres in that vicinity. 
Q. Did you take the call? 
A. No, sir, the dispatcher was there. 
Q. And you did proceed to the Cedars Service Station as a 
result of the call! 
A. Yes, sir. 
Q. Did any other cab go along? 
A. Yes, sir. Bayne "\¥ right. 
Q. vVho left the cab stand first? 
A. I did. 
Q. Ancl who left Mrs. Frazier's second 7 
A. Bayne Wright left behind me. 
Q. What kind of a ca·r were you operating? 
A. Driving a '47 Kaizer. 
Q. What kind of a car was Bayne Wright driving? 
A. Forty-seven Plymouth. 
page 51 ~ Q. State whether or not you passed Bayne 
Wright or Bayne vV right passed you between here 
and the scene of the wreck I 
A. There was no passing done whatsoever. 
Q. ·what is the nature of the road approaching the scene 
of this wreck, Mr. Catron f 
A. Well, it was the top of the I1ill, and there is a little swag 
and another top of the hill. And the road, there is one on the 
right comes across the railroad, and then there is one comes 
. down by Hoover Service Station. 
Q. Th~ one on your right comes from the north side of the 
road? 
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A. That is right. 
"\ 
Q. ··where did you first observe Mr. Conner's carf 
A. When I first seen it, he was just coming across the road, 
started right across. 
Q. Do you know about where you were at that timeY 
A. Well, I was right almost in that swag by the hollow 
where it was at in the dip. 
Q. And you could see his car f 
A. Yes, sir. 
Q. Did it have lights on Y 
.A. Yes, sir. 
Q. Did you have your lights on Y 
page 52 ~ A. Yes, sir. 
Q. About what speed were you driving? 
A. I was driving at fifty miles per hour. 
Q. Is that the leg·al rate of speed on that highway, or at 
that point on the highway? 
A. Yes, sir. 
Mr. Young: That is a question for the Court, your Honor. 
The Court: I will overrule it. 
Mr. Young: ,v e except. · 
By Mr. Hoge: 
Q. Is that in any business or residential district of any 
town or community? 
A. No, sir, not as I know of. 
Q. ·where was Bayne ·wright at that time! 
A. He was behind me. 
Q. ·was there any sign along that road limiting the speed, 
other than fifty mile an hour limit sign f 
A. No, sir, not as I know of. 
Q. You say Bayne Wright was behind you at that poinU 
.A. That is right. 
Q. What did you next observe in the operation of the Con-
ner carf 
A. I noticed it stopped. 
Q. 'Where did it stop? 
page 53 ~ A. Right within ten feet of the main road before ··" 
it pulled up on the main highway. 
Q. W-as it on the hard surface when it stopped? 
A. It was on the hard surface of the road, that road that 
comes from the north. 
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Q. Was it on the hard surface traveled portion of the Lee 
Highway? 
A. No, sir, it wasn't on it. 
Q. With reference to the center line of the road, where were 
you driving? . 
.l\.. I was driving on the right-hand side of the road. 
Q. Was any part of yo.ur car over the center line t 
A. No, sir. 
. Q. What next did yon observe in the operation of the Con-
ner car? 
A. Well, I noticed that he was coming out onto the main 
highway, and I swung to my left to prevent any accident. 
But I couldn't get by him enough to prevent the accident. He 
just kept coming on out. 
Q. Do you know approximately how close you were to him 
when he came out of the intersection T 
A. I couldn't say. Approximately forty-five to fifty yards 
or closer. 
Q. What opportunity, if any, did you have to 
page 54 } avoid the collision? 
A. All the opportunity I had was to swing to my 
left. 
Mr. Young: Just one minute. If your Honor please, that· 
is a question for the jury to decide as to whether he had 
an opportunity, and if so, what opportunity there was to 
avoid a collision Y 
The Court:· I believe that is right. 
1\fr. Hoge: Maybe the question is a little too general. 
l\fr. Young: That is the general question. 
The Court: He can show ?he conditions and what he did. 
By Mr. Hoge: 
Q. What did you do when you first observed that the Con-
ner car was coming out into the highway? 
A. Well, I noticed it was coming ·out, and I didn't-the first 
thing that hit my mind when I was so close on him, I didn't 
think he would come out onto the road in front of me. So 
the only thing I knew to do was to ju.st swing to my left to 
miss him. 
Q. Was there any oncoming traffic Y 
A. No, sir, not at that time there wasn't. 
Q. Did you apply your brakes Y 
A. No, sir. I didn't even have time to apply my brakes. 
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Q. You did not have time to apply your brakes r 
page 55 f A. No, sir. 
Q. Did you make any other effort to stop t 
A .. No, sir. I didn't have time, it happened so sudden. 
Q. Did you blow your horn Y 
A. No, sir. 
Q. Why nott 
A. Well, I didn't even think of that. You know, I thought 
with him seeing the lights, and me close on him like that, that 
he wouldn't come out in front of me. 
Q. At the time the collision occurred, where was Bayne 
Wrightt 
A. He was·behind me. 
Q. Behind you Y 
A. Yes, sir. 
Q. About what time of night did the wreck occurT 
A. I would say it was right about nine-fifty. 
Q. Did Mr. Conner give you any sig_nal that he was coming 
ont into the road t 
A. No, sir, none whatsoever that I saw. 
Q. Did he blow his: horn 6l 
A. No, sir. 
Q. Did he dim his lights.°l 
A. No, sir .. 
Q. Did he give you any indication, wI1atsoever·, 
page 56 > that he was coming out into the road 1 
A. No, sir. If he did, it was indiscernable to me. 
Q~ What was the weather condition at that time f 
A. It was perfectly dry, the highway was. 
Q. It hadn't been raining, or anything of that nature i' 
A. No,. sir. 
Q. State whether or not the general weatI1er conditions were 
warm or cold? 
A. Yes, sir, it was warm that night. 
Q. Do you know whether or not you had the windows rolled 
up or down? 
A. Yes, sir. I had my window rolled down on the front. 
Q. Speak lond"er-. 
A. I had my window rolled down. 
Q. I show yon here, Kermit, some pictures that were made· 
by Mr. Greear at the scene of the WTeck. )Vere you present 
when these pictures were made? 
A. Yes, sir. 
Q. Win.you look them over and tell the Court whether or· not 
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they actually represent the position of the cars after the wreck 
occurred? 
A. Yes, sir. This one was right here. 
Q. Do you know whether or not either of the cars had been 
moved prior to the time the pictures were made Y 
A. No, ~ir, not as I know of, because I stood 
page .57 ~ there and watched, and there was none of them 
moved. 
Q. How long after the wreck occurred were these pictures 
made, if you know? A.proximately how long? 
A. I would say approximately around fifteen minutes, may-
.be a little longer. I don't know exact. 
Q. Speak a little louder, Kermit. 
A. Approximately fifteen minutes to the best of my knowl-
edge. I don't know the exact time. Just approximately that. 
Q. After the collision occurred, where was your car7 
A. It was, I think, on the left-hand side of the road right 
at the road sign. I was up on it. 
Q. And what is that road sign! 
A. I don't know what it says on the road sign. 
Q. With reference to the road leading south from the high-
way by Hoover's Service Station, where is that road sign 7 
A. It is right on this side of the road. 
Q. That would be on the e~st side of the side road Y 
A. That is right. 
Q. Where was the Conner car immediately after the colli-
sion Y . · · 
A. It was sitting up in tl1e middle of the road on the left-
hand side of the left line. 
page 58 ~ Q. vVith reference to the center line of the high-
way, where did the collision occur? 
A. Approximately the center of the road. 
Q. vVhat was the ang·le of the Conner car when the wreck 
occurred in the Lee Highway 1 
A. He was sitting at an ang'le, kind of southeast like. 
Q. Was it across the high,vay f 
A. Yes, sir. 
Q. State whether or not the north lane, your lane, was 
broken by his car i 
A. Yes., sir, it was. If I had kept straight ahead, I would 
have hit him right where he was sitting at. 
Q. What part of your cars did collide 1 
A. It was my right front fender, and it was his left. 
Q. vVhat happened to the Conner car after the wreck? 
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A. "\Vell, when it hit it, it knocked it around to the right, 
the front of it. It hit mine and made me go to my left. 
Q. How far¥ What distance beyond the point of collision 
did your car travel after the wreck Y 
A. That is something I couldn't say on that. That is some-
thing I never noticed. 
Q. vVell, did it go directly off to the side of the road, or 
did it g·o on down westward some little distance f 
A. It went on an angle like for ome little distance. 
Q. Did it go the length of the car beyond the 
page 59 ~ point of the collision? 
A. I expect it was maybe half the length or may-
be a little bit further; that is all. 
Q. "\Vas there anything on the shoulder of the road that 
stopped your car in any way 1 
A. vVell, there was a little bank there where that road 
sign set. It went up kind of on the bank when it stopped. 
Q. There was no bank with which you collided at aIH 
A. No, sir. 
Q. Kermit, I show you a picture here that is labeled as 
Exhibit No. 1 showing the re.ar of both cars, and apparently 
taken with the camera facing westward in the same way that 
you were driving, and it shows your car to the left, and the 
Conner car sitting up on the left side of the road. Is that 
the position of the cars? 
Mr. Gwynn: You refer to the left side of the road. You 
mean the south side. 
By l\fr. Hoge: 
Q. The south side of the road. Is that the position of the 
cars immediately after the wreck? 
A. Yes, sir. 
Q. I believe you said they Imdn't been moved at that time? 
A. They hadn't been moved. 
page 60 ~ Q. Can you point out to the jury the approxi-
mate location of the intersecting road to the north f 
If you can, identify it on this picture here, please. 
A. Going north is right in this vicinity. Right here. 
Q. Now, show it to these gentlemen over here and over on 
the other end, too. 
A. Rig·ht here, these men are standing up here. (Indicat-
ing- on Exhibit to the jury.) 
Q. What direction were the Conner car lights immediately 
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prior to the wreck t "'\Vere they in your face, or at an angle 
across the road f 
A. .At an angle across the road. 
Q. In what direction? 
A. It was towards the south. 
Q. Towards the south side 7 
A. At an angle. 
The Court: Mr. Hoge., will you ask him this question Y At 
the time of the impact, what the location of the cars with 
reference to the intersecting road t 
Mr. Hoge: At the time of the impacU 
The Court: At the time of the impact, what was the loca-
tion of the cars with reference to the intersection! Where 
were the cars with reference to the junction of the roads? 
The Witness : You mean how it was sitting at 
page 61 } the time of the impacfl 
Mr.·Hoge: Yes, when they wrecked, where were 
they? 
The Witness: 1\T ell, they were sitting at right about this 
angle. (Witness indicates by holding up hand.) 
The Court: Opposite the intersection, or east of iU 
The ·witness: They were a little bit east of the intersec-
tion, a very litle east ·of it. 
By Mr. Hoge: 
Q. In what direction does the Copenhaver Crossing Road 
lead from the highway T 
A.. It heads north. 
Q. Does it head directly clue north, or at right angles from 
the Lee Highway Y . 
.A.. Well, it is a wide crossing there. You can sit at an 
angle to come east or to the west. It is very wide there, the 
direction you can turn. 
Q. Now what angle was the Conner car sitting when you 
first saw iU 
.A.. It was sitting· at the angle heading east. 
Q. Into your lane of travel? 
A. That is right. 
Q. Now looking again at this picture, Kermit, do you know 
what that discoloration was in the center of the 
page 62 r road across the white line T 
A. That is the dirt from the cars, and glass, that 
is in the road there. 
0 
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Q .. Do you know,. or state where the wreck occurred with 
reference to that dirt and glass 7 
A .. Well, it would be approximately right along here. Just 
a little in front of it is where it would have been. Just a 
very little in front of this picture. 
Q .. You mean just a few feet east 1 
A. Two or three feet, somewheres like that .. 
Q.. East of that point Y 
A. That is right. 
Q. Do you know which of the cars that dirt and glass came 
from! 
A. No, sir, not exactly. I couldn't say on that exactly .. 
But I am pretty ~ure it would have come from the Conner 
car .. 
Q~ You think .that came from the Conner car i 
A. Yes, sir. And it would haYe been some off the ca~ too .. 
'The glass, there would have been some from that. 
Q. I show you another picture that has the same discolora-
tion in it, still from a view looking west. Will you identify 
that discoloration again t 
A. That is, I would say I am sure it would be 
page 63 ~ from the Conner car. 
Q .. That is the dirt ancl glass 1:ight across the· 
center line of the road 7 
A. Yes. 
Q. Is that the same as appeared in this Exhibit No .. 1 'f 
A. Yes. 
Q .. And this is Exhibit No. 3 that you identified the dirt 
and glass on again. ·was there any other dirt 01· glass· or 
debris around the scene of the wreck that you saw? 
A. No, sir, I didn't notice it any too close .. 
Q. Did you see any other dirt,. glass or debris at the point 
or near the point 01! collision? 
A. No, sir, only just what came from this coUisio-n is tlie-
only thing that I seen was there_ 
Q. Did you move it about in any way, Rhape or· form°! 
A. Yon mean move any one of the- vehieles? No, sir.. The1 
Conner b(i).y wanted to move his out of the road,. but I told'. 
him. 
Mr. Young: Just a moment, what yon fold llim. 
Mr. Hoge: Your Honor., the Conner boy was in the wreck~ 
He is· a- party to the· ca:se. 
Mr. Young:. I know,. but he is talldng about what he told 
him .. 
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Mr. Hoge: He is talking about what he told Conner. 
. Mr. Young·: Your Honor, the witness started 
page 64 ~ to testify to something he told young Conner here, 
Harold Conner, and we object to what he told Con-
ner. It has nothing to do with the case. 
Mr. Repass: Your Honor, that was connected with the 
question he asked. Mr. Hoge asked the witness if the cars 
were moved, or if he moved his car, or if Conuer moved his. 
The witness replied that Conner wanted to move his and that 
he, the witness, made some statement to Mr. Conner about 
it. Now that is the connection between them. 
The Court: It still doesn't am;wer the question. 
Mr. Young: Something he told him. 
The Court: He can state if he knows whether it was, or 
whether it was not moved, or what the other man said to 
him. 
Mr. Repass: We except. 
By Mr. Hoge: 
Q. Where did Bayne '\Vrig·ht stop his car, if you know? 
A. He went a little on the west of the road to clear his 
car from the main highway so there would be room enough 
for any cars coming on, they could clear the wreck and get 
around it. 
Q.· I show you again Exhibit No. 1. Will you see 
page 65 ~ if you can identify the Bayne Wright car on it1 
A. Yes, sir. Rig·ht here. 
Q. Now, point that out to the jury, will .you please, and 
the Court. 
A. That is the car right there. (Indicating on Exhibit to 
the jury.) 
The Court: Let me see it. Now what does that show 
here? 
The ,vitness: Here was the other car right here. 
The Court: All right. 
Mr. Young: Show it to me. (Witness indicates on ex-
hibit.) 
By Mr. Hoge: 
Q. With reference to the Copenhaver Crossing Road and 
the intersection with the Lee Highway, where is this Bayne 
Wright carY 
A. It is west of the intersection. 
Q. Do you know how far west! 
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A. No, sir, I don't know exactly. I would say it was 
around twenty-five feet from the center of the intersection. 
Q. Now, speak loud enoug·h for the Court. 
A. I would say it was around twenty-five feet or a little 
farther from the intersection of that Copenhaver's Crossing 
from the center of it. 
Q. Who was in your cab, or in your car? 
pag·e 66 ~ A. I was by myself. 
Q. vYho was with Bayne vVrighU 
A. He was by himself. 
· Q. ,vho were the occupants of the Conner car, 
A. Harold Conner, and he bad a girl in there. I don't 
know what her name·was. 
Q. Was anyone else in the Conner car? 
A. No, sir, not as I seen it. 
Q. Do you know ,,lho was driving· the Conner car 1 
A. ·when I found out,-went over to see about him, Harold 
was under the wheel. 
Q. Harold was under the wheel? 
A. Yes, sir. 
Q. And where was the other occupant, the young lady? 
A.· She was sitting over to his right. 
Q. Did you make any statements to Mr. Conner or he make 
any statements to you at that time? . 
A. Me and Mr. ,vright went over and opened the door. He 
bad never got out of his cab. '\Ve asked what was wrong. 
He raised his head up and shook it, and he asked what was 
wrong. And the girl that he had in the car with him spoke 
up and told me that he wasn't paying any attention to what 
he was doing. And we helped him get out of his car to see 
whether he w·as hurt or injured. 
page 67 ~ Q. Were any other statements made? 
A. No, sir, not as I heard of. 
Q. 1\7 as be injured in any way f 
A. He had one cut on his knee, I believe is what it was. 
I know his knee was cut. 
Q. How long· did you all remain around the scene of the 
wreck! 
.. A... I staved there until the cars were moved bv the wreckers. 
Q. ·were the police called to investig·ate? . 
A. Yes, sir. State Trooper Locklrnrt came down to in-
vestigate. 
Q. What other officers? 
A. And the town police, they came down. too. 
Q. \\' ere they around the scene of the wreck? 
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.A. Yes, sir, they were there. 
Q. Trooper Lockhart made the investigation f 
A. Yes, sir. 
Q. Was anyone else around the scene of the wreck t 
A. Well, there was quite a few people there after we had 
gotten out of our cars t11at I didn't know them. 
Q. Do you know whether anyone else saw the wreck occur! 
A. No, sir, not as I know of. I didn't see no lights in any 
houses along the road that I know of. 
page 68 } Q. Did you see S. F. Dillard, Jr., ordinarily 
• known as Ted Dillard i 
A. No, sir. 
Q. ·what was Mr. Harold Keith Conner doing at the time 
that Miss Mason, the other occupant of. the car,-at the time 
she made that statement to vou t 
A. He just raised his head up and asked what happened. 
He was still sitting in his car. That is when she spoke up and 
said he wasn't paying any attention to what he was doing. 
Q. And wl1en you all helped him out of the car, you and 
Bayne Wright 7 
A. That is right, to see whether he was hurt, or not. 
Q. Are you related in any way to Mrs. Frazier? 
A. No, sir. 
Q. Or Mr. Conner? 
A. No, sir. 
Q. You are not employed now by any of the parties in this 
case? 
A. No, sir, I am not. 
Q. Do you have any interest in the case, whatsoever? . 
A .. Just as a witness to the wreck, that I was the driver 
to it is all 
Mr. Hoge: Take the witness. 
The Court : I don't know anything about the 
page 69 } cross examination, but it seems to me that it might 
be well to adjourn for lunch. Is that all right? 
Mr. Hoge: That suits me. 
Mr. Young: ·whatever suits your Honor and the jury is 
all right with us. 
The Court: Gentlemen of the Jury., we will adjourn until 
one o'clock. In the meantime, you will have no discussion 
in the case nor permit anyone to discuss it in your presence. 
(Thereupon, the court was recessed from 11 :55 o'clock, 
a. m., until 1 :00 o'clock, p. m.) 
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AFTERNOON SESSION. 
June 20, 1949 
The co~rt met, pursuant to adjournment, at 1 :00 o'clock, 
p. m. 
The Court:. You may proceed, gentlemen. 
. KERMIT CATRON 
resumed the stand and further testified as fallows : • 
. ClROSS E..XAMINATION ... 
By Mr. Young:-
Q .. I believe you say you live at Rural .Retreat °l 
A. That is l'ight. 
Q. You don't live he-re· in town, then f 
A .. No, sir .. 
Q. Yon had been a cab driver for Mrs. l+'razier 
page 'ZO ~ for about a month before the accident happenedt 
A. Yes, sir.. Somewheres in that vicinity. 
Q. Who received this call to come out tberef 
A. I for get. I believe the Griffith boy was there, and be-
answered the phone. 
Q .. It wasn't you? 
A. It was one of the drivers sitting tllere on the cab stand .. 
The· Court:· I believe you will have to talk a little louder. 
Mr. Young:- Speak towards his Honor, the Court, and the 
jury. 
The Witness: Mr. Griffith was in there, and I am pretty 
sure he answered the phone, but I don't recnll for certain .. 
There was one of the drivers, me and Mr. \Vright sitting 
there in the· cab stand .. 
By Mr. Young: 
Q. You testified a while ago tlrnt that was at nine-tllirt}T-
six. 
A. Right at nine-thirty-six. 
Q. How did you happen to remember tlle time? 
A. Well, I remember when I was looking at the clock we· 
were sitting there in the cab stand talking like we usually do .. 
Q. You just Yemember it was nine-thi:rty-six exa-r.tlyf 
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A. Not exactly, right in that time. 
pag·e 71 ~ Q. How many cabs did Mrs. Frazier operate at 
the timeY 
A. Well, that is something I don't know, how many cabs she 
operates. 
Q. You didn't know how many cabs she operated? 
A. No, sir, right to this day, I don't. · 
Q. Now, you say that Bayne Wright left before you did t 
A. No, sir, be did not. 
Q. You left before he did! 
A.. Yes, sir. 
Q. A.nd he was in front of you 1 
A. No, sir,.he was behind me. 
Q. He was behind you all of the way? 
A. Yes, sir. · 
Q. Did you take the call from Griffith, or did Mr. ·wright V 
A. We were both sitting there., and he told us he wanted 
two cabs to go to the Cedars down at Sextons. 
Q. And you left first? 
A.. Yes, sir. 
Q. And you say you were ahead all of the way out there 1· 
A. Yes, sir. . 
Q. And there was no passing by either one Y 
A. No, sir. 
page 72 ~ Q. No passing of each other. You had no one 
in there¥ 
A. No, sir. 
Q. Did you have any information as to why they wanted 
two cabs instead of one Y 
A. They said to send two cabs is all I know. 
Q. Did you know how many people you were going after 7 
A. No, sir. 
Q. Of course, you were both driving five-passengers cars t 
A. Yes, sir. · 
Q. Now you know where the top of that hill is out there 
just east of the accident, don't you? 
A. Yes, sir. 
Q. How far would you say it is from there np to the middle 
of the intersection where tl1e accident happened! 
A. Well, that is something I could not say, bow far it is. 
Q. You don't know? 
A. No, sir, I couldn't say how far it is up there. 
Q. Do you have any idea? 
A. No, sir, I couldn't give you an idea to say exactly how 
far. 
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Q. You have no idea Y 
A.. No, sir, I don't. 
Q. Pretty good distance, isn't it? 
page 73 ~ A. It isn't so far. 
Q. Will you be willing to state to the jury your 
best idea of the distance? 
A.. ,v en, I couldn't say on that whether I could, or not. 
Q. You wouldn't say whether you would or not. Now you, 
of course, had your lights on? 
A.. Yes, sir. 
Q. Do you know whether Mr. v\Tright had his lights on Y 
A.. Yes, sir. 
Q. Did you have your lig·hts on bright or dim T 
A. On bright. 
Q. Now you testified a wllile ago that when you first saw 
the Conner car you were in the swag. 
A. No., sir. I was kind of up to the top of the hill when I 
first saw he was crossing the railroad. 
Q. Didn't you testify a while ago, when I first saw him 
coming,-! think your exact language, and if I am not quot-
ing your language, I will ask the reporter to read it. "'Vhen 
I. first seen him, he was crossing the road and I was then in 
the swag." Isn't that what you said 1 
A. No, sir. I don't think I did. 
Q. All right, sir. Of course, the jury will be the judges 
of what you said. You don't think you said that? 
A.. No, sir. 
Q. Well now, will you please tell us, Mr. Catron, 
page 74 ~ what you did say as to where you were when you 
first saw Harold Conner's automobile. 
A. I was right at the top of the hill, starting on the top of 
the hill when he was coming across the railroad. And I was 
clown at the swag when he stopped. When l got closer on 
him was when he pulled out. 
Q. So you testify now that you were in the swag when he 
stopped? 
A. Yes, sir. 
Q. And how far is that place that you call a swag from his 
automobile when he stopped f 
A.. Well, by roughly guessing at it, I would say it is be-
tw·een around fifty yards on, at that crossing there. 
Q. You don't know the distance. 
A. No, sir, I don't. 
Q. But your best idea is that you were in where that swag 
is? 
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A. Yes, sir.. I was in that kind of low place. 
Q. You were right at that part of the hill just before you 
go up to where the accident happened! 
A. Right close to the bottom of the hill, or a little past it. 
I can't say for certain. 
Q. And you believe that it would be from that 
page 75 } swag from where you were up to where he stopped 
to come into the highway is about fifty yards f ' 
A. Somewheres. As I said, roughly guessing at it. 
Q. About fifty yards T 
A. That is around that. 
Q. That is about 150 feet, isn't iU 
A. Yes, sir, around 150 feet. 
Q. Now, what speed were you making as you topped the 
hill! 
A. I was doing fifty miles an hour. 
Q. Fifty miles an hour? 
A. Yes, sir. 
Q. Did you increase your speed as you came on down the 
hill toward the swag? 
A. No, sir. I let up on the gas when I started down the 
hill. 
Q. ·what speed were you making when you got down in the 
bottom in the swag? 
A. It was right up to fifty. When I got down there, I made 
a little less. 
Q. Did you check your speed any from there on up to the · 
point of the accident? 
A. No, sir. I glanced at it when I was down at the swag, 
at the speedometer, when I noticed the speed it was 
page 76 ~ running at. 
Q. And you were making about fifty miles an 
hour as you left the swag and was going on up the hill where 
· the accident happened f 
A. Right at fifty, or maybe a little less. 
Q. You didn't check your speed? 
A. I just glanced down and noticed it was right close. 
Q. You didn't undertake to slow down? 
A. No, sir. 
Q. And when you were down at the bottom of that hill, you 
saw him right on the edge of the highway where he had 
stopped? 
A. Yes, sir. His car was there on the edge. He was back 
from it a little bit. 
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Q. Where a man would normally stop t 
A. Yes, sir. 
Q. Before entering- the highway t 
A. Yes1 sir. Q. Did you <;lim your lights t 
A. No,. ·sir. 
Q. Where was W~ight at that timer 
A. He was behind me. 
Q. Of course, you don't know what speed he was makin.g"l 
A. He was going approximately about the same 
page 77 ~ speed, maybe a little less. 
Q. liow did you know! 
A. Well, he wa~n 't coming up on me any fa:ste~ than what . 
he was .. 
Q. How far had he been following yon Y 
A. I would say he was about right approximately, roughly 
guessing, about twenty yards behind me. Maybe a little closer 
than that. 
Q. You are thoroughly familiar with that highway out 
there at that point! 
. A. Yes, sir .. 
Q. You knew that aII of these roads were there like they 
weref 
A. Yes, sir. 
Q. And you said there· was no oncoming traffic from the 
westf 
A. That is right. 
Q. · And you had driven over the road a good many times f 
A. Yes, sir .. 
Q·. You were familiar with the way the road was marked 
out there! 
A. Yes, sir. 
Q. You knew that there was a solid line on your side of 
the center of the highway along there, didn't yout 
page 78 ~ A. If I am not mistaken on that down in the 
swag, there is .a broken line in that, bnt on past a: 
little further is a solii:l line both sides of· the road, for both 
sides of cars. 
Q. Is it marked the same now as it was thenf 
A. As far as I know, it is. It could be changed or some-
thing. I don't know for certain on that. 
Q. And you think it was a solid line-two s.olid lines 
paralleling each ether t 
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A. Yes, sir, around that curve it is. Up there by the cross-
, ing it certainly would be. 
Q. And that solid line starts over on the hill east of the 
accident and runs all of the way around that curve! 
A. No, sir, I don't think so, unless it has been changed. 
Q. Well, it was a solid line there where the accident hap-
pened, wasn't iU 
A. Yes, sir. 
Q. And after the accident, or during the accident, you 
crossed that line and went over to your left, did you not Y 
.A. That was the place-
Q. Just answer my questions and we will get along faster. 
You did do that, didn't you¥ 
Mr. Hoge: We think the witness is entitled to answer and 
explain his answer. 
Mr. Young: He can make any explanation he 
page 79 ~ wants. I just want him to answer :first. Make any 
explanation you want. 
The ·witness: I had to cross that line or either hit him in 
the center of his car. So I :figured that was best than to take a 
life. 
By Mr. Young: 
Q. As a matter of fact, you did get to the left of the road, 
didn't you? 
A. Yes, sir. I crossed ov~r some. 
Q. You crossed all of the way over across the road, didn't 
you? 
A. No, sir, I don't think I was plumb across. 
Q. Isn't this your taxicab right here? (Indicating on ex-
hibit.) 
A. Yes, sir. 
Q. Isn't that entirely to the left edge of the road Y 
A. Yes, sir, plumb across. When it hit, the glance of the 
car that it hit is what threw me. 
Q. But it went over there¥ 
A. Yes, sir. It had to go. 
Q. This other car is the Harold Conner car? 
A. Yes, sir. 
Q. What side of the road is that on Y 
A. The south side. 
Q. That is your left side, isn't iU 
page 80 r A. Yes, sir. 
Q. And that is where both cars stopped? 
) 
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A. Yes, sir. 
"\ 
Q. Over on your left side of the road? 
A. Yes, sir. 
Q. So you got over on the eastbound lane of the road which 
was his lane of the road, didn't you f 
.A.. Yes, sir. 
Q. And you stopped over there against a little sign which 
is called a No. 11 highway sign. That is the top of it right 
there, that little spot, isn't iU 
A. Yes, sir. But as I recall, the car wasn't even touching 
that sign. 
Q. It was very close to it, wasn't iU 
A. Yes, sir. It ·was close to it. 
Q. And it shows well in this picture here, the No. 11 highway 
sign, doesn't it f 
A. Yes, sir. 
Q. Right up there f 
A. Yes, sir. 
Q. Of course, if he could see you, you could see him, couldn't 
vou? 
" A. Yes, sir. 
Q. In other w·ords, you had equal opportunity to 
page 81 ~ see each other f 
A. Yes, sir. 
Q. As you approached the intersection 1 
A. Yes, sir. , I 
Q. Both Harold and yourself? 
A. Yes, sir. 
Q. ,v as anyone else in the car with you f 
A. No, sir. 
·- Q. You had no passengers with you. You were going out 
there to pick up passengers, you said? 
A. Yes, sir. 
Q. Did you sound your horn? 
A. No, sir, I did not. 
Q. I believe you said you didn't think of doing that? 
A. No, sir, I didn't. 
Q. Now, how wide is that highway at that point? 
A. That is something I couldn't tell you, how wide it is. 
Q. The car, you said, went a half a length after the acci-
dent? 
A. Right at it, or maybe not. I couldn't give you no definite 
answer on that. 
Q. Could you be a little bit more definite than thaU Could 
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you tell the jury about how far it went in f eeU 
page 82 } .A.. No, sir, I couldn't. 
Q. "\Vell, you testified on direct examination it 
went about a half a car length, didn't you? 
A. Well, that is the approximate distance. I couldn't give 
no definite answer on that. 
Q. vVell, you said it went half a car length, didn't you f 
A. Right at it, that is what I said. 
Q. And you think that is what you said! 
A. It could have been further, and then again it might not. 
I couldn't give you a definite answer on that. 
Q. Well then, you don't have any idea how far your car 
went after the accident? 
A. I said truthfully, I couldn't give you any definite an-
swer. 
Q. You don't have any idea? 
A. I said just approximately. 
Q. Look at that picture and see if it didn't go more than 
that. · 
A. :My car was half way across the line, my car was, before 
I hit his car. 
Q. You were half way across the tine over on your left Y 
A. Half my car was on that side. 
Q. Well, this picture shows your car right after 
page 83 r the accident, doesn't it? 
A. Yes, sir. 
Q. And it shows it entirely off the hard surface on one side, 
doesn't it? 
A. Yes, sir. 
Q. It was bound to have gone more than half a car length, 
wasn't it? 
A. I couldn't say for certain whether it went further or 
less. 
Q. You heard the testimony of Sheriff Jennings this morn-
ing·, didn't you? 
A. No, sir. 
Q. Your car, the taxicab, was very badly damaged, wasn't 
it? 
A. Yes, sir. It was around eight hundred and some dollars. 
Q. In fact, it was practically demolished, the front end of 
it, wasn't it? 
l\ .. No, sir, the left front, not the fender nor left front. The 
left front headlight wasn't ev~n broken. 
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Q .. You say, would you,. that the damage to your car was 
light¥ . 
A. The worst side of the damage was on the right front 
side of the car. 
page 84 ~ Q. The damage, you wouldn't consider, was. 
heavy damage? 
.A. It was. fairly heavy damage. 
Q. Would you say that the damage. to your car was the re-
sult of an awfully heavy crash t 
A. No, sir,-riot exactly. It wasn't too awful heavy crash. 
Q. Now you .testified a while ago that these two cars were 
east of the intersection when they came together. That is. 
true, isn't it Y 
A. That is right, right east of it a little on this side. 
Q. Just a little bit toward Marion here from the intersec:... 
tionY 
A. A very little, I wonld say. 
Q.. Could you tell the jury about how far it would be T 
A. No, sir. I couldn't tell you a definite E1;nswer on that. 
Q. Do yon know what the intersection .is t 
A. Yes, sir, I know where it is at. 
Q. What is an intersection? 
A. It is where another side road comes out to a main,-or 
where two roads erosses. 
Q. What is the area of the intersection? What would de--
scribe the area Y 
page 85 ~ A. That is something· I couldn't tell you. 
Q. But it happened east of what your idea of the 
intersection isf · 
1 A. Well, say take the center of the north road, and the 
center of the other road, it happened a little east. By a 
straight line across there, it happened a little east of that .. 
Q. How far? 
A. I couldn ''t tell yon. 
Q. This No. 11 sign is at the soutI1east corner of the in-
tersection, isn't it Y 
A. Yes, sir. 
Q. Some five or six feet off the higinvayf 
A. Yes, sir~ 
Q. So you went- into thnt from the east, didn't you, toward 
town? 
A. Yes, sir. 
Q. How far is that sign iro~ the middle of tire intersection 
in toward town? 
A. That is something· I couldn't tell you on that .. 
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Q. It is back this way, isn't it? 
A. Very little. It is right,-it sets right on that little bank 
like. 
Q. How far, would you say, east of the center of 
page 86 ~ the intersection T 
A. That is something I couldn't give you no defi-
nite answer on that. 
Q. You don't know? 
A. No, sir, I couldn't. 
Q. You think it happened two or three feet east of the in:-
tersection. You mean the center of the intersection? 
A. No, you take the center of the two roads and put a 
straight line across there, it would be on the east side of that. 
Q. On the east side of that two or three feeU 
A. No, sir, I couldn't say whether it was two or three feet. 
Q. Could you say how far Y 
A. No, sir, I couldn't. 
Q. Well, we are all interested in that figure. You saw the 
accident, didn't you? 
A. Yes, sir. 
Q. Can you tell the jury about how far east of the inter-
section these cars actually came together when they hit Y 
A. No, sir, I couldn't give you a definite answer on that. 
Q. A definite answer? 
A. No, sir. 
page 87 ~ Q. You can't give that? 
A. No, sir, I couldn't. 
Q. Would you be willing to give the jury your best idea of 
that distance? 
A. I had rather not give no idea, unless I knew right exact 
what it would be. 
Q. You know that your car was down there almost against 
1.hat sign some fifteen or twenty feet east of the intersection, 
don't you? 
A. No, sir. 
Q. Do you deny it?_ 
A. I don't think that sign is that far away. 
Q. Will you tell us how far you think it is! 
A. I couldn't say exactly how far, but I know it couldn't be 
that far away from the intersection. 
Q. So your statement is that you came over that hill east 
of where these cars came together, and you don't know how 
far that hill is from where the accident happened. That is 
true, isn't iU 
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A. I couldn't give no definite answer on it. 
Q. You saw the Conner car come down across the railroad 
when you topped that hilU 
A. Yes, sir. 
, · Q. You were making about fifty miles an hour? 
page 88 ~ A. Yes, sir. 
Q. You came on clown that hill. 
Mr. Repass : If the Court please, we object to the argu-
ment of the case. The man has been over those questions a 
number of times in detail. 
The Court: Objection overruled. 
Bv l\fr. Young: 
· Q. You came on down until you reached the bottom of the 
hill. You say you think you might have checked the speed 
a little biU 
A. Yes, sir. I know I let up on the gas. 
Q. And you reached the bottom, you call it the swag. 
A. Yes. 
Q. And you started up the hill? 
A. Yes, sir. I touched the hill. I knew when I got to the 
bottom of the swag. 
Q. ·when you got to the bottom of the swag is the time you 
saw the Conner car had stopped? 
A. Yes, sir. 
Q. And you say the distance-
Mr. Hoge: If the Court please, we object seriously to that 
type of cross examination. It is leading. 
The Court: I have overruled the objection. 
Mr. Young: It is testimony before the jury. 
page 89 ~ The Court: I have overruled the objection. 
Mr. Repass : Exception. 
By l\Ir. Young: 
Q. You got to the swag,-I was interrupted there. You got 
down into the swag and you then saw the Conner car stopped Y 
A. Yes, sir. 
Q. Up there right close to the Lee Highway? 
A. Yes, sir. 
Q. You saw its lights, I reckon t 
· A. Yes, sir . 
. Q. And you think your distance from where he was that 
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moment was about fifty yards., and you kept on up the hill 
making about fifty miles an hour! 
A. Yes, sir. 
Q. You didn't check your speed 7 
A. No, sir. 
Q. You didn't dim your lights f 
A. No, sir. 
Q. And you didn't do one thing to avoid this accident! 
A. Yes, sir .. 
Q. If you did, just tell the jury what you didY 
A. I tried to avoid that accident. I seen the car stopped, 
and I seen him. ·when I got closer on him, he pulled out. I 
swung from the left to the south side of the road to 
page 90} clear and keep from hitting him. 
Q. Wouldn't you have thought ordinary safety 
and consideration for other people using the highway would 
have required you to reduce your speed from fifty miles an 
hour? 
~Ir. Repass: We object. 
The Court: I sustain the objection. 
By Mr. Young: 
Q. As a matter of fact, you didn't reduce your speed? 
A. Well, the state law calls for fifty miles an hour speed 
there. 
Q. And you ,,1ere making all it called for? 
A. I was making right at fifty miles an hour. I may have 
been making a little less, or a little more. I couldn't make a 
definite answer on it. 
Q. You say that is what the state law calls for, and you 
were doing all the state law called for, weren't you f 
A. I couldn't say exactly. 
Q. Could you say anything about this accident, exactly to 
the jury. · 
A. Well, he admitted he seen me coming. 
Q. I mean about how the accident happened? 
A. In other words, he just pulled out in front of me. 
Q. I understand that is what you have said. 
A. And when I was on top of him, he pulled out, 
· page 91 } and if I had stayed on my side of the road, I would 
have hit him in the center of the road where he was 
sitting at. 
Q. And you say,-now I took you down in your exact Ian-
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guage I think, or tried to, "I was forty-:fi.ve to fifty yards 
away when he came up". · 
A .. Yes, sir, and he was at a dead s.top. 
Q. You meant by that after he had stopped when he came 
out into the highway, you were forty-five or fifty yards away!' 
A. No, sir, I was forty-five to fifty yards. from him when he 
made his stop. I was closer than that when he pulled out. 
Mr. Young: At this time, I want to ask the reporter to 
go back to his testimony i:n chief and find that question. 
'11he Court: Well, if the court reporter can :find it. 
Mr. Hoge:. ·At the same time, we would like to ask the re-
porte1· to fiiad where about four or five other times he has 
asked the same question a:nd it has bee.n answered. 
The Cou:rt: I have overruled that. I think he is entitled to 
·Ins answer on that. You have raised the abjection on that 
p)Oint, and I ruled on it. I don't like to have it argued. 
I think we had better not wait to find this pre-
p.age 92 ~ vions testimony. The jury has heard the tei:;ti-
mony. 
By ]\fr .. Young : 
Q. Do you know how many feet a second your car was 
traveling at :fifty miles an hour t 
A. No, sir,. I don't. 
Q. Will you tell us what space it would take you to stop 
your car in at fifty miles an hour! 
A. I think it is about right at seventy-five feet if I ~m not 
mistaken. I don't know for certain on that. It may be more 
than that. 
Q. Is that your best opinion it would take you that dis,... 
tanceY 
A. Yes, sir, somewheres in that vicinity. 
Q-.. Y on-r brakes were in good condition, were they t 
A. Yes, sir. · 
RE-DIRE-CT EXAMINATION .. 
By Mr. Hoge: 
Q. Kermit, yon have been asked a good many questions: 
J1ere about measurements and what distance you were from 
the intersection. Had you ever been out there before this 
wreck and made any measurements of' the intersection o,r the 
surrounding monuments;?. 
A. No, sir, I had not. 
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Q. Did you make any measurements at the time of the acci-
dent or immediately afterwards? 
page 93 ~ A. No, sir, I did not. 
. Q. Have you ever been back to make any further 
measurements of the scene 1 
· A. No, sir, I haven't. 
Q. When did you last pass through that particular inter-
section Y 
A. I believe it was Sunday a week ago I came by there. 
Q. Kermit, how did the Conner car enter the intersection 
there into the highway! 
A. He was coming out slow, and he was coming across at an 
angle, was the way he was coming. 
Q. At what angle? 
A. Kind of at, kind of southeast, kind of toward the sign. 
Q. Would that mean-now talk to the Court-would that 
mean that the front of his car was headed to,Yard Marion Y 
A. Yes, sir. 
Q. You, in cross examination, referred to a point that would 
be the center of the intersection as being a straight line in 
the middle of the intersecting road across the middle of the 
Lee Highway line. Now with reference to that point, how 
did the Conner car enter the Lee Highway Y 
A. In other words, it would be straight across that way. 
· His back,-he was sitting at an angle across the 
page 94 ~ lane, the way he would have been sitting. 
Q. Did he come out east of that point, or west 
of iU 
A. He come out across it kind of from the west side to the 
east at an angle. 
Q. What part of his car passed there Y 
A. The front would have been across first. 
Q. The front across that point? 
A. Yes, sir. 
Q. Did he go around that point with his carY 
A. ·what do you mean by that f 
Q. Did he drive around west of it in any way! 
A. No, sir, he come across at an angle like, is the way he 
come across. 
Q. And he was angling toward Marion as I understand it. 
Did you ever test the car you were driving then as to the 
distance within which you could stop it and measure that dis-
tance? 
A. No, sir, I did not. 
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Q. You never made any test on it whatsoever? 
A. No, sir, I never made any test of that. 
Q. How did you arrive at the seventy-five feet as being 
the distance within which you could stop the car at :fifty miles 
an hour? 
A. I was just going by the state laws in the driv-
page 95 ~ ing book is the only thing I was going by. 
Q. Then that isn't a matter of your own knowl-
edge? 
A. By the state laws. 
Mr. Hoge: That is all. Stand aside. 
C\Yitness excused.) 
Mr. Repass: This witness is B A Y N E (Spelling) C. 
Wright. 
BAYNE C. WRIGHT, 
the next witness, being first duly sworn, was examined and 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Repass: 
Q. Mr. Wright, your name is Bayne C. Wright? 
A. Yes, sir. 
Q. How old are you? 
A. Twenty-three. 
Q. What is your occupation at this time? 
A. Truck driver for Ellis 's rock quarry. 
Q. You are a truck driver for Mr. Ellis. out at the rock 
quarry east of Marion? 
A. Yes, sir. 
Q. How long have you been driving for Mr. Ellis with 
his truck? 
A. Oh, about four months this last time. 
Q. Who were you working for before vou went 
page 96 ~ to Mr. Ellis? ., 
A. The City Cab Company. 
Q. Is tha~ the cab company of Mrs. Mary '\V. Frazied 
A. Yes, sir. 
Q. And so you haven't worked for her for the last,-about 
four months? 
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A. No, sir. 
Q. Now, Mr. Wright, were you working for Mrs. Frazier 
September the 30th, 1948, when a collision took place involv-
ing a car driven by Mr. Kermit Catron and the car driven by 
.'Mr. Harold K. Conner at the Copenhaver siding west of 
Marioni 
A. Yes, sir. 
Q. You were working for her at that timef 
A. Yes, sir. 
Q. Did you see this collision or not f 
A. Yes, sir. 
Q. Did you receive a can to pick up some passengers west 
of Marion tba t evening f 
A. Yes, sir. 
Q. Do you recall about what time it was that you received 
that call? 
A. Well, it was somewhere around nine-thirty to nine-
thirty-five. 
pag·e 97 } Q. .And where were you when you got the ca.Il f 
A. Over at the cab stand. 
Q. The cab station here in Marion? 
.A. Yes, sir. 
Q. Who gave that call to you Y 
A. It was Mr. Crowder answered the phone down there. 
Q. Mr. who? 
A. Crowder. 
Q. Was be the dispatcher 7 
A. Yes, sir. 
Q. Was Mr. Griffith there? . 
A. Yes, sir. 
Q. What was Mr. Griffith's position with the company at 
that time? 
.A. Cab driver. 
Q. He was a cab driver f 
A. Yes, sir. 
Q. What kind of a call did you receive for your taxi! 
A. They wanted two cabs. 
Q. And you made one of the runs? 
.A. Yes, sir. 
Q. Who made the other? 
A. Catron. 
Q. Mr. Catron made the run? 
page 98 } A. Yes, sir. 
Q. Now who left the station first? 
A. Catron. 
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Q. How long was it after Mr. Catron left the station unti] 
you leftY 
A. I pulled out rig·ht 'behind him. 
Q. Now when you left the station, you were going to what 
poinU 
A. Sexton's at the Cedars Service Station. 
Q. And is the Cedars Service Station west of the Copen-
. haver road, or the Copenhaver c:rossing :road where the col-
lision took place? 
A. Yes, sir .. 
Q. Now theri, tell the jnry who was in front as you ap-
proached the Copenhaver Crossing· Road Y 
A. Catron. 
Q. Had you passed Mr. Catron and the ca:r that he was 
driving at any time, or at any point, between the cab station 
in Marion and the place of this collision t 
A. No, sir .. 
Q. Had you made any effort to pass him f 
.A. No, sir. 
Q. Did you blow at him, or in any way sig·md to him that 
you wanted to pass him f 
page 99 } A. No, sir. 
Q. Vlas Mr. Catron in your knowledge- going to 
the same place that yon were going? 
A. Yes, sir. 
Q. And be was the second cab, the two of you answering 
the call for two cars! 
A .. He was the first one answering the call for two .. 
Q .. He was the :first one Y . 
A. Yes, sir. 
Q. And you were right behind him f 
A. Yes, sir. 
Q. Now then, what kind of weather was itf 
A. It was clear. 
Q. Clear? 
A. Yes, sir. 
Q. Had it been raining1 or was there any moisture or anY-
thing on the road? " 
A. No, sir .. 
Q. What were conditions with reference to seeing other 
cars and seeing the road as you drove along? 
A. It was clear. 
Q. vVas there any frost or fog- or anything en vour wind-
shield from time· to time t· .. 
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A. No, sir. 
page 100 ~ Q. Now as you approached the Copenhaver 
crossing, about how fast were you going with ref-
erence to the speed that Mr. Catron 's car was going! 
. A. Around forty-five to fifty. 
Q. State whether or not your speed was about the same as 
Mr. Catron's speed? 
A. Yes, sir. . 
Q. Did you observe a car tl1at was involved in this colli-
sion, the car of Mr. Conner, prior to the collision¥ 
A. Yes, sil'. 
Q. Where were you when you first saw the car that you 
later discovered was Mr. Conner's? 
A. I was right at the top of the hill this side of the acci-
dent. 
Q. At the top of the first hill this side of the accident Y 
A. Yes, sir. 
Q. Now, state whether or not that top of the hill is a 
pointed top, or just what the lay of the land is with reference 
to the top of that hill. 
A. It is clear from the top of the bill clear on in to where 
the accident occurred. 
Q. Which is .the steeper grade, as you went up the hill go-
ing to the top proceeding west, or as you went 
page 101 ~ from the top going· down on the other side? 
A. Well, I don't know exactly. There is not 
too much difference. 
Q. Now you were up there close to the top of that hill when 
you first saw the Conner cart 
A. Yes, sir. . 
Q. At that point, where would you say that Mr. Catron 
was with his taxi Y 
A. He were down in the dip from where I were at the top 
of the hill. 
Q. Then he was between the top of that hill and the point 
of collision ahead of vou? 
A. Yes, sir. · 
Q. Where was the Conner car f 
. A. Well, the first I saw him, l1e pulled across the road 
and pulled up to the highway and made a complete stop. 
Q. You are sure he made a complete stop at tl1e highway! 
A. Yes, sir. 
Q. Reasonably close to the highway? 
A. Yes, sir. 
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Q. Now you are sure of that? 
A. Yes, sir. 
Q. Did you see his lights on f 
A. Yes, sir. 
page 102 ~ Q. Did you see the lights on the car driven by 
Mr. Catronf 
A. Yes, sir. 
Q. They were on 1 
A. Yes, sir. 
Q. Now then, when you saw this car of Mr. Conner stop, 
what direction was it headed in with reference to the Lee 
Highway? 
A. He were headed straight into the Lee Highway when he 
made his stop. 
Q. What part of his car did you see mostly? 
A. ,v ell, mostly the front of it. 
Q. Mostly the front of it? 
A. Well, the side from where, when he made his complete 
stop. 
Q. You saw mostly the side when he made his complete 
stop? 
A. Yes, sir. 
Q. Now, do you know which direction his lig·hts were in at 
the time he made his complete stop ·y 
A. Well, they were, I guess, in kind of an angle toward 
Marion. 
Q. An angle toward J\farion? 
A. Yes, sir. 
page 103 ~ Q. State whether or not the Copenhaver Cross-
ing Road where it strikes the Lee Highway, is it 
a well defined road? 
A. Yes, sir. 
Q. Is there plenty of space in that road to maneuver a car 
around! 
A. Yes, sir. 
Q. And you say that the Conner car was angling slightly 
toward Marion when it made its stopf 
A. Yes, sir. 
Q. Now you saw that and saw the side of the car and saw 
the lights Y · 
A. Yes, sir. 
Q. Now then, tell the jury what happened from vour posi-
tion where you were looking at both the car that 1\1:r. Catron 
was driving, and the car that Mr. Conner was driving. Tell 
the jury what you saw. 
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Mr. Young: Would you mind reading that question. 
(Previous question read by reporter.) 
The Witness: Well, by that time I were down at the dip, 
.and J guess Catron was, I will say thirty to thirty-five feet 
to the Conner car when he pulled out, and when he pulled out 
into the highway, why Conner or Catron made kind of a 
left hand to the left of the road to try to go around in front 
of him to miss him. 
page 104 ~ Q. Now you were, you say, down in the dip 
when the Conner car pulled ouU 
A. Yes, sir. 
Q. vVell now, what do you mean by down in the dipf 
A. I were down in the dip. 
Q. At the dip? 
A. Yes, sir. 
Q. Would you say you were reasonably close to the lowest 
point there, or were you to the west or east of it Y 
A. I guess I was at about the lowest. 
Q. About the lowest t 
A. Yes, sir. 
Q. Now you saw the car that Mr. Conner was driving pull 
out? 
A. Yes, sir. 
Q. vVas he going straight across the Lee Highway Y 
A. No, sir, he was making kind of an angle turning to-
wards Marion. 
Q. An angle turn toward Marion? 
A. Yes, sir. 
Q. Now then, when you saw that, what did you see Mr .. 
Catron do? 
A. Well, he run to the left of the road to try to go around 
in front of him. 
page 105 } Q. Did he make a sharp turn to the left, or a 
gradual turn Y 
A. It was kind of a gradual turn. 
Q. And he was pretty close onto the Conner car at that 
timeY 
A. Yes, sir. 
Q. Now then, where was the Conner car with reference to 
the marked center line at the time you saw Mr. Catron make 
his turn! 
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A. Well, he we:t"e somewheres. in the middle of the high-
way. 
Q. Yon mean the Conner car was? 
A. Yes, sir. . 
Q. Do yon know what part of the Conner car was to the-
left of the center line1 that is to. the south of· the center line, 
and what part was to the :right? · 
· A. Well, the front were more to the· south of the line .. 
Q. What part of the car that Mr. Catron was driving struck 
the Conner car first ¥ 
A. The Fight. 
Q. The right part of the car that M_r. Catron was driving! 
A. Yes, sir.· 
Q. What part of the Conner car seemed to be struck first r. 
.A. The left. 
page 106' ~ Q. Now when thaf happened, what took place 
with reference to those two cars t Where did 
they go, if anywhere 
A. Well, he was just kind of turned, Cmmer's car, aronncl 
in the road, and Catron was up right where he hit. 
Q .. Now then, when M:r .. Catron's car came to a dead stop,. 
where was it with reference to the Lee Highway, on: the ~.outh 
side, or the 1101·th side? 
A. It was on the south sidel 
Q. Now in the meantime, what were yon doing· with yomr 
car? · 
A. Well, I pulled to the right of those two cars and puBecl 
out to a wide place'. in the road and parked. 
Q. How did you get around the two cars that had wrecked 1 
A .. I went in behind to the right of the two cars~ 
Q. Did you have to pull off of the hard surface of the· 
Lee Highway on the north side- next to the railroad in order 
to get around? 
A. Well no, not completely off. 
Q. ·where did yon stop, or did you stop 1 · 
A. Yes, sir, I stopped. It was ju~t a littie· beyond them .. 
Q. You pulled on throng·h past the· wreck and parked¥ 
A. Yes, sir .. 
page 107 ~ Q. Did you park on the hard surfaee1 or- off 
of iU 
A. Off of it. 
Q. Now., Mr. Wright, I will hand you one of these picturesy 
Exhibit No .. 2·, made by Mr. Greear, and I will ask you if' 
you recognize in that picture the car that was ditc.he.d by Mr~ 
Catrm Y 
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A. Yes, sir. 
Q. If you do, place your finger on it. (Witness places 
finger on Exhibit.) Now, show it to the jury. Which car is 
it? All right, now then, which car is Mr. Conner's 7 
A. That one there. (Indicating on Exhibit.) 
Q. Now, do you see in there anywhere your car? 
A. Yes, sir. 
Q. "Where is iU 
A. Right here. (Witness indicates with finger on Exhibit.) 
Q. That is your car, the farthest one over here to the 
right? 
A. Yes, sir. 
Q. Now if you wi11, put your finger on that and walk over 
there and just show it to the jury so they can see where you 
were. (Witness steps before jury and indicates on Exhibit 
to the Court and jury.) Now then, Mr. Wright if you will 
just leave the picture with the Court. 
page 108 ~ The Court: You had better take it. 
By Mr. Repass: . 
Q. Was anybody in the car that you were driving? 
A. No, sir. 
Q. ,v as anybody in the car that Mr. Catron wa~ driving? 
A. No, sir. 
Q. After this collision, and after you had parked as you 
have just stated, what did you do~ if anything? 
A. I got out of my car and went around to Catron 's. I 
opened the rig·ht door to his car, and he wasn't in the car. 
So, about that time, he came around the back of the car. 
Q. Where was Mr. Conner? 
A. He was still in his car. 
Q. Did you go to his car? 
A. Yes, sir. 
Q. Who did you go with? 
· A. Catron. He was with me. 
Q. Tell the jury what 11appenecl at that point. 
A. I opened the door to Conner's car, and he had his head 
kind of down over the steering wheel. He asked what hap-
pened, and he said his knee was cut. And the lady with him, 
she says, "It is all your fa.ult.'' Se said, ''You didn't pay 
no attention." 
Q. Was just one person in the car, or more! 
page 109 ~ A. No, sir. It was Conner and the girl friend. 
Q. Just the tw·o of them? 
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A. Yes, sir. 
Q. Now then, what else took place at that poinU 
A. ·well, we got them out of the car, and Mr. Dillard came 
along and took her home, took the girl home. 
Q. Did she seem to be hurt in any way? 
A. No, sir. 
Q. Did Mr. Conner seem to be hurtt 
A. Yes, sir, he had his knee cut. 
Q. Did you all help him out of the car, or do anything for 
himf 
A. Yes, sir. V•le got him out of the car. 
Q. Now, where did Mr. Dillard come from? 
A. ,vell, about the time I pulled over to my right and 
parked, why he pulled into his right and parked on Hoover's 
Road there at the service station. . 
Q. How long was that after this collision took place? 
A. "\Vell, it was just a few minutes. I just had parked. 
Q. Just the time it took you to run up there and park, you 
saw Mr. Dillard? 
A. Yes, sir. 
Q. ,vhich direction was Mr. Dillard coming in? 
. A. He was coming· toward Marion. 
page 110 ~ Q. State whether or not there is a curve in the 
road to the Lee Highway shortly to the west of 
this point of collision? 
A. ,v en, it is more where you top the hill than it is the 
curve. 
Q. More top of the hill than it is curve? 
A. Yes, sir. 
Q. Do you remember seeing the car that Mr. Dillard was 
driving· as he was coming east toward Marion? 
A. Yes, sir. 
Q. Do you recall about how long it was after this collision 
until you saw the lights., or the car that Mr. Dillard was driv-
ing? 
A. vVell, by the time he was hit, I saw the lights. 
Q. At the time he was hit, yon saw Mr. Dillard's lights? 
A. Yes, sir. He came over the hill. 
Q. Now, you ref er to Mr. S. F. Dillard, Jr., the son of the 
former Sheriff of this County1 
A. Yes, sir. 
Q. Just one more question, Mr. ,vright, are you related in 
any way to Mrs. Mary vV. Frazier? 
A. No, sir. 
Q. Are you related to her husband in any way! 
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A. No, sir. 
page 111} Q. Roy Frazier! 
.A. No, sir. 
Q. You have stated you :are not an employee of theirs at 
this time? 
A .. Yes, sir. 
Q. Do you have any interest in this case, whatsoever, as 
to the outcome of it 1 
A .. No, sir. 
Mr .. Repass: That is all. 
CROSS EXAMINATION .. 
By Mr. Gwynn: 
· Q. Mr. Wright, you say you were driving a ta.."'\:icab for 
Mrs. Frazier on September 30? 
A. Yes, sir. 
Q. How long had you been working· for Mrs. Frazier? 
A. Well, I don't know exactly, off and on for three or four 
years. 
Q. Driving a cab all of the time! 
A. Yes, sir. 
Q. And what did you do when you were not cab driving? 
.l\.. Well, in the summer time when I wasn't driving tha~ 
I was driving at the rock quarry. 
Q. I think you said you work for !fr. Ellis now driving a 
rock truck for him? 
page 112 } A. Yes, sir. 
Q. Then you have driven a cab around Marion 
and the vicinity for the past three or four years? 
.A... Yes, sir. 
Q. You are familiar with the roads right around Marion 
here? 
A. Yes, sir. 
Q. How far would you say it was from Marion out to 
Copenhaver 's Crossing? 
A. Well, I wouldn't know exactly how many miles it is. 
Q. Approximately, can you give us an idea of the distance 
from here out to where the accident was at the Copenhaver 
Crosl?ingY You have driven it several years, haven't you? 
A. Yes, sir. It is somewheres in the neighborhood of a 
couple of miles. 
Q. Would you think it would be closer to three miles 7 
A. I wouldn't know exactly .. 
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Q. Yon just hadn't paid any attention to it t 
A. No,. sir. 
Q. Now you say you and Mr. Catron were sitting down in 
the cab stand. Where is the cab s.tand located of Mrs .. 
Frazier! 
A. Just in behind the Wilfred Davis Gdll, sir. 
Q. ADd a call came fgr two cabs to come out 
page 113 ~ to the Cedars? 
A~ That is Sexton's at the Cedars .. 
Q. Sexton's, is that a private home t 
A. Yes, sir. . 
Q. Is that near the Cedars Y 
A. Yes, sir. 
Q. And the one call~ telephone call,. called for both cabs,, 
is that right Y 
A. Yes,. sir. 
Q. When that call came in, now what did you boys do Y 
A .. We just went out and got in our cabs. 
Q .. D.id the operator there that took the. call designate- you 
and Mr. Catron to go on this call 'l Ther~· were other eab 
drivers in the stand, weren't there 1 
A. There were one more. 
Q. And how many cabs did Mrs. Frazier operate at this 
time·Y 
A. On, about eleven, I think .. 
Q. She had eleven cabs t 
A .. Yes .. 
Q .. And three of you were sitting there in the cab stand t' 
A .. Yes, sir. 
Q .. About niue thirty:-six at night t 
A.. Yes, si:r;.. 
page 114 ~ Q. A beautiful September night, wasn't itf· 
A. Yes, si:ir .. 
Q. What was the first thing that you and ~fr. Catron did! 
when this call came! 
A. We just went up ancl got in our cars in front. 
Q. You two went out, jumped up and got in your ca:os an:cI 
pulled outt 
A. Yes, sir~ 
Q. And you pulled out at tne same time., didn't you f 
A. Pretty close. 
Q. Was it pretty close, or was it at the· same· time? Thi$ 
makes an awful lot of difference in this case. 
A .. He: just pulled out, and I pulled right out behind him .. 
Q. And nobody designated you and l(ih. Cafa.'on to go: om 
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the trip. When the call came, you all answered it and went 
on and left this third driver sitting there. 
A. Yes, sir. 
Q. You jumped up and got in the cab T 
A. Yes, sir. 
Q. And started on this Cedars trip t 
A. Yes, sir. 
Q. Mr. Catron was in front f 
A. Yes, sir. 
page 115 ~ Q. How did you come out of that cab stand, 
come from the cab stand and go through Marion T 
Where did you hit the Main Streett 
A. "\Ve came up the back alley and came out here at the 
Marion Hotel. 
Q. Out at the Hotel f 
A. Yes, sir. 
Q. Both together? 
A. Yes, sir. 
Q. And proceeded on down the highway Y 
A. Yes, sir. 
Q. ·what speed were you making down the highway to 
where the accident wast 
A. Oh, about forty-five and fifty. 
Q. Forty-five and fifty miles an hour. Are you sure of 
that, Mr. ""\VrighU 
A. Yes, sir. 
Q. You are positive of that Y 
A. Yes, sir. 
Q. It makes an awful lot of difference in this case. Now 
do you remember of testifying here on October 6, 1948, when 
this case was heard in the Trial Justice '8 Court before l\Ir. 
Birchfield, "I was in the second cab driving at forty miles 
per hour"? Now, did you make that statement 
page 116 ~ here in the Trial .Justice's Court on October 6, 
1948¥ 
A. ·well, I don't remember it if I did. 
Q. Do you remember right after that trial was over that 
you and I and Mr. Conner here, and one or two more, I he-
lieve Mr. Conner, the father of this boy, walked down the 
steps and sat on the wallR of this courthouse. And I says, 
"Bayne., I want you to tell me again how fast you were going 
clown the road that night." And you sat down there and you 
told me, "I was making forty miles an hour.'' Do you re-
member that? 
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A. Well, I don't remember that exactly, but I remember 
where I was talking to you. · 
Q. All right, sir, what did you tell me as to what speed 
you were making right after the trial sitting on the court-
house out front here f 
A. I don't remember that, but I remember where I was 
talking· to you at. 
Q. Do you remember wl1at you told me? 
A. No, sir. 
Q. Do you remember my telling you, I said,-
1\fr. Repass: · If the Court please, we object to what Mr. 
Gwynn told the witness. 
The Court: Objection overruled. 
Bv Mr. Gwynn: 
"' Q. Do you deny folling me that you were mak-
page 117 ~ ing forty miles an hour? 
A. vVell no, I don't deny it. 
Q. All right, sir. vVell now, were you making forty or 
fortv-:five or fifty? 
A: Well, it were around forty-five to fifty miles an hour. 
Q. Then it wasn't forty as you testified to under oath here 
in the Trial Justice's office? 
A. vVell, I don't remember that. 
Q. You don't remember that, and you don't remember talk-
ing to me? 
A. Yes, sir, I remember talking to you. 
Q. And telling me it was forty miles an hour, 
A. ·wen, I say, I don't remember just exactly what the 
words was.· 
Q. The speed, I am more interested in speed now. Were. 
you in the first car or the second car? 
A. The second one. 
Q. And you followed Mr. Catron on down the road. And 
what speed was Mr. Catron making·! 
A. I don't know what his speed was. He was just in front 
of me. 
Q. How close wa-s he to you? 
A. Well, a good reasonable diRtance. 
Q. And was he gaining speed on vou, or you 
page 118 ~ gaining on him, or did you keep the .. same speed 
down the highway Y 
A. ·we kept pretty well the same. 
Q. Then as he was traveling fifty miles an hour there, you 
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were traveling fifty miles an hour, weren't you, Mr. Wright! 
A. Somewheres close there. 
Q. And you topped the hill down here beyond Shanklin 's 
Dairy where you could see the intersection there at the Copen-
l1aver Crossing!· 
A. Yes, sir~ 
Q. How far would you say when you topped the hill that 
you could see out to the Copenhaver Crossing! 
A. Well, I don't know just exactly how far it is. 
Q. Can you give us an idea! 
A. No, sir, I couldn't. 
Q. You have been driving a cab around here for three or 
four years? 
A. Yes, sir. 
Q. And traveled that road many times. You can't give me 
any idea of the distance from the top of the hill where yo~ 
can see out pretty near across it 7 
A. No, sir, I couldn't. 
. Q. You couldn't give me any idea whether it was one hun-
dred feet, five hundred feet, a thousand feeU 
page 119 ~ A. I don't know. I never measured it my-
self. 
Q. You don't have any idea about it. Now when you first 
saw Mr. Conner's car approaching the highway about the 
time he topped the hill and Mr. Catron was right ahead of 
you. 
A. Yes, sir. 
• Q. You could see him Y 
A. Yes, sir. . 
Q. When you saw his car, did you check your speed! Did 
you check your speed? 
A. vV ell, not particular, I didn't. 
Q. You went on down in the swag? 
A. Yes, sir. 
Q. When you got in the swag, where was the Conner cart 
A. He was,-he had done made his complete stop, and he 
was pulling out. 
Q. He was pulling out onto the highwayf 
A. Yes, sir. 
Q. How far was Mr. Catron ahead? 
A. Well, I don't know just exactly how far ahead he was. 
Q. You saw all of it there. About how far was iU 
A. Well, I don't know exactly. 
Q. One hundred feet, one hundred yards Y 
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A. I guess it was somewhe:res near· one hundred feet. 
Q. One hundred feet. Then it wasn't one hun-
page 1:20 ~ dred yards from you that you testified to here on 
Oclobe-r &, 19~8-t 
A. Sir! 
Q .. Is, that right T You testified here on October 6,; 19.48, 
that Nir~ <Catrorr was one. hundred yards ahead of you at that 
time. Did you: testify to· that here· in the Trial Ju-s.tice's: 
Court! , 
A. It has been so long that I don't remember just exactly .. 
Q. You don't remember j_ust what you testified to1 do you t 
~. ~o, sir . . 
Mr. Repass: If the Court pleas.e, with reference to this line.-
of' cross examination, I pres.um& that Mr. H,vynn vouches for 
'the· reeord from whieh he is quoting. We haven't raised any 
Qbjection to this point as to· the testimony or the record in~ 
any other eourt~ be.cause we assume that at the. proper time,. 
©r· by some· metI1od, or· a1 feast he- was vouching for the Fecord ... 
I wasn't in the case at that time. I don't know whether there· 
was a court 1'.'eporter here, or what the natme of the ease 
was. 
The Court: I don't think he puts· the question properly. He-
ean show· the time arrd tlie· pla:ce, la:y the foundation and ask 
the witness if he made sRch and such a statement-.. 
page- 121 ~ The way to do is to state the time· and the pl-a:ce-
distinctly and ask him if he made. sucn and such a 
e;tatement .. 
Mr~ Gwynn::. ..A.ll right,. sir_ 
By Mr. Gwynn:-
Q. Now, Mr. Wright, on October 6', 194S- wlierr you fos±ifietl 
here in this courtroom, do you deny stating that you were 
one hundred. ya:rds: behind the Catron taxi Y: 
1\fr .. Hege: If tne Court piease; ·wl: do not understand that 
there was any such testimony offered in. this: courtroom on 
October 6, or in Hlis comt. 
By Mr. Gwynn: 
Q~ Before· Trial Justice Bi'rchfieicT, do you deny making 
that statement t· 
The Court:. I don't think you have got to. ask Iiim if he de-
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nies anything. You can ask him if he did or did not make that 
statement. 
By Mr. Gwynn: 
Q. Did you, or did you not make that statement? 
A. Well, I don't remember. 
Q. All right. Now, ·wright, you say now that you were 
approximately one hundred feet behind the Catron Taxi? 
A. ·wen, I don't know. It was somewheres pretty close 
to that? 
Q. And you state the Conner car come out into the high-
way¥ 
page 122 ~ A. Yes, sir. 
Q. And you saw Catron approaching the Con-
ner cad 
A. Yes, sir. 
Q. What did you do? 
A .. Well, I just kind of slowed down to where when he 
started to make the left of the road to miss the Conner car. 
Q. You slowed down? 
A. Yes, sir. 
Q. And did you stop f 
Q. I dicln 't make a complete stop until after I got to the 
wide place in the road. 
Q. And after they had the accident, you went back Y 
A. Yes, sir. 
Q. You saw it, and you clidn 't stop. How far did you pull 
on by before you did stop 1 
A. I don't know just exactly, just kind of in to the right 
of where the cars were sitting. 
Q. You did not stop though before the accident, and you 
saw the danger there, didn't you, when these two cars were 
approaching each other on the highway f 
A. Yes, sir. 
Q. And you did not stop and check your speed? 
A. Yes, sir, I checked my speed. 
Q. What did you do the first thing when you 
page 123 ~ got out of your car, Bayne 1 
A. I went to the Carton's car. 
Q. ·was Mr. Catron in there? 
A. No, sir, he wasn't there. 
Q. "'Where was he? 
A. He had gotten out on the other side and was coming 
around behind the car. 
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Q. Where was the Catron taxi when you got to it? . 
A. Well it was sitting on kind of the south of the highway. 
Q. Was' that on the highway or off the highway or what 
position was it? 
A. Well, the front was off of the highway. 
Q. On the south side. That is his left-hand side, wasn't it f 
A. Yes, sir. 
Q. And what was the position of the Conner carY 
A. It was headed back west. 
Q. It had turned completely around and headed back west Y 
A. Yes, sir. 
Q. ·what side of the road Wl:lS it on Y • 
A. It went on the left side of the road on the highway. 
Q. On whose left f 
A. Well, on Catron 's left going down. 
page 124 ~ Q. On Catron 's left? 
A. Yes, sir. 
Q. You were the first one there at the scene, weren't you, 
Mr. ·wright? 
A. vVell, there were another car stopped just across the 
highway from me about the same time. 
Q. Do you know who that was? 
A. Mr. Dillard. 
Q~ Ted Dillard Y 
A; Yes, sir. 
Q. Ted stopped. Could you tell where the two cars come 
together there in the highway? 
A. Sir? 
Q. Could you tell where the point of impact was between the 
Catron car and the Connei· car? Could you tell by coming 
right there where they had actually hitY 
A. Yes, sir. 
Q. ·where was that with reference to the center lineY 
A. ·well, the Conner car was kind of crosswise of the high-
way at an angle where you go in there. 
Q. It had crossed the center line, the Conner car had come 
out of the intersection and crossed the center line Y 
A. No, his back wheels was not across it. 
Q. His front wheels was across the center line? 
page 125 ~ A. Somewhere, I couldn't be sure about it. 
Q. And where was the cab Y 
A. It was on to the left of the Conner car. 
Q. Now you take this, this is Exhibit No. 1, and point 
out to me please, sir, where the point of impact was. 
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A. It w.as rigbt here where the .Conner ·car came in, :and he 
was kind of at an angle turrimg toward Marion when Conner 
went to the left to miss him .. 
-Q. You mean Catron. -Catron went to the left to miss hlmt 
A. Yes, sir. 
Q. vVlrnre did they ·actually hitJ 
A. Well, right here. 
Q. You make a pencil mark where they hit. 
Mr. Hoge-: If the Court please, shouldn't the ·attorney ·and 
the witness exhibit these things to the jury, instead of talking 
among themselves 7 
Mr. Gwynn: W.e are going to talk to .the jury when he gets 
done.. 
"By Mr. Gwynn-: 
Q. Bayne, you take that pencil and mark rlght on there 
where the point of impact was that you could determine in 
the road. 
A. It was somewheres right there. 
Q. Just somewheres in the road? 
page 126 } A. Yes, -sir. 
Q. And you don n know where it was, ·do you, 
Bayne? 
A. No, sir, I don .,t know exactly. 
Mr. Gwynn: All right, sir, that is all. 
Mr. Repass: If the Court please, we think that the wit-
ness should exhibit that picture to the jury. 
The Court: Did he make a mark there? 
Mr. Gwynn: No, sir, he said he didn't know where it was. 
He said somewhere in the road. 
Mr. Repass: He pointed to a place there on the picture wltlil 
the pencil. 
The Court: I think they ought to have the benefit of that. 
By Mr. Re-p·ass:: 
Q. Mr. Wright, just take that pictur-e on reclli-ect ~-
nation and bring it to tbe jury. 
Mr. Gwynn: We are not through on cross examination yet. 
The Court: Let him put a mark where he thinks is the 
-correct place and show it to the jury. 
Mr. Repass: Are you through with cross examination.! 
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Mr. Gwynn: No. 
(The Exhibit w.as handed to the jury.) 
1 
The Court: Let him show me the place. Did you mark 
iU. 
page 127 } The Witness: Yes·, sir, right here. 
The 'Court: Oh yes, I see it. 
By Mr. Gwynn.: 
Q. Now, Mr. Wright, that is your mark right there. In 
fact is is against the double line,. is that dghU This mark 
1·ight there? 
A. Yes, sir. 
Q. That was the point oi impacU 
A. Yes, sir. 
Q. Between the Conner car that came ont of the side road 
and the taxi, is that right! 
A .. Yes, sir. 
Q. Then when they hit, Mr. Conner tlien hadn't gotten 
across that double line, had he f 
A. His front wheels was across the double line. 
Q. His front wheels was across the double· line? 
A. Yes,sir. 
Q. How far over there would yon say he was °l 
A. I don't know exactly. 
Q. YOU saw it allr didn't you f 
A. Yes, sir. 
Q. Yon saw every bit of it r 
A. Yes, sir. 
Q. Was Mr. Catron 1s taxi across· the liner 
page 128' ~ A. Yes, sir. He came a~ross here. 
Q. He came aeross diagonally heTe,. kind of 
southwest, didn't be? 
A. Something like that. 
Q. Across that way? 
A. Yes, sir. 
Q. And hit him right here?' 
A. Somewheres right here-. 
Q. All right, sir. Yon are sure of tirn t r 
A. Yes, sir. 
Q. That is the way it happened. Mr. ·wright, to clear up a 
point here about the swag.. You say you were in the swag 
Mary W. Frazier, etc., v. Harold Keith Conner 89 
Bayne C. Wright. 
when you saw Mr. Conner pull out of the side road. You were 
down in that swag part? 
A. Yes, sir. 
Q. And Mr. Catron was about one hundred feet ahead Y 
A. Somewheres close to that. 
Q. Can you give me an idea about how far it is from where 
your car was in the swag out to the intersection? 
A. No, sir, I couldn't. 
Q. You don't know how far that was 1 
A. No, sir. 
i I 
:Mr. Gwynn: That is all. 
RE-DIRECT EXAMINATION. 
page 129 } By Mr. Repass : 
Q. Mr. ·wright, you have been asked about a 
good many distances. State to the jury what time of day 
this collision took place. vVas it in the nightime, or the day-
time, or about what time was it? . 
A. It was in the nighttime somewhere around nine-thirty 
to nine thirty-five, somewhere like that. 
Q. In the nighttime 1 
A. Yes, sir. 
Q. And it was dark at the time that you were being called 
on to fix these distances 1 
A. Yes, sir. 
Q. Now, Mr. Wright, I want you to take the picture that 
1\fr. Gwynn has spoken about marked Exhibit one, and on 
which you attempted to make a mark of some kind, and I want 
you to take a pencil and make that mark clear enough so that 
it can be easily seen without any trouble wherever you put 
it. (\Vitness marks on Exhibit.) Now then, show the mark 
to the jury. Take the picture and exhibit it in front of each 
one of them so that they can see it. (Witness complies.) 
Now you have placed the mark somewheres near the center 
lines? 
A. Yes, sir. 
Q. Do you mean to tell the jury that that is the exact point 
of this contact between the two cars 1 
page 130 } A. Yes, sir. 
Q. Now take that picture and indicate as you 
did on cross examination the route that the Conner car took 
in getting- here to that center line where you have indicated 
with a mark. 
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A. You mean where he pulled out from Y 
Q. Yes, sir, just stand up there in front. ("Witness steps 
hefore the jury.) Now then, Mr. Wright, do you mean where 
you hold your left finger Y 
A. Yes, sir. 
Q. Indicate it to the jury. The point on the picture on the 
extreme right-hand side is where the Conner car came from Y 
A. Yes, sir. 
Q. All right, you just have a seat back over there. Now, 
Mr. vVright, on cross examination you were asked how it hap-
pened that Mr. Catron pulled out first and you pulled out 
second, or how did it happen that the two of you were an-
swering this call for two cars. Are you familiar with the cab 
station that was operated by Mrs. Frazier in September, 1948? 
A. Yes, sir. 
Q. How were your cars parked with reference to that cab 
station and with reference to pulling out Y 
A. Well, his car was parked just in front of mine. 
Q. Just in front of yours!' 
page 131 ~ A. Yes, sir. 
Q. State whether or not the cars were parked 
end to end or side ways and abreast? 
A. End to end. 
Q. And that was the method that you all used in pulling 
ouU 
A. Yes, sir. 
Q. Who had the first car in that driveway? 
A. Catron. 
Q. Who had the second car? 
A. Me. 
Q. Do you recall who had the third car? 
A. George Griffiths: 
Q. And you pulled out in the same orderf 
A. Yes, sir. 
Q. Now, with reference to the distances that you have con-
sidered, have· you stepped any distances down near or at 
this place of the wreck? 
A. No, sir. 
Q. Have you alone, or with anybody, made any measure-
ments with a tape or a pole or a line or otherwise? 
A. No, sir. 
Q. Have you assisted in any way with reference 
page 132 ~ to any measurements that might have been made 
· there! 
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A. No.,s~ .. 
Q. Could you today designate the exact spot in the road 
where you were operating your ;car at the time that you saw 
the Conner cart 
.A. Yes, sir .. 
Q. You think you could! 
.A. Yes, 'Sir. 
Q.. Do you think you could designate exactly where fhis 
point of collision was that night! 
A. Yes, sir. 
Mr. Repass: Take the witness. 
The Court : May I ask the witness a question. 
Mr. Respass : Yes, sir. 
The Court: I tbink you said the C wrton car was one hun-
dred feet east of you. At what time was thatY I think you 
said the Catron car was one hundred feet ahead of you .at 
some time. When was that T 
The Witness : Well, that was at the time of the wreck, .some-
wheres close to it. 
The Court : I didn't get this point. He has answered the 
question, gentlemen, but I would like to clear it up in my 
mind. At that time, was the Conner car moving! 
The ·witness: Sir Y 
The Court: When you said Catron was about 
page 133 } one hundred feet ahead of you, was the Conner 
car moving? 
The witness: Yes, sir. 
The Court: What is your best judgment as to how far be-
yond the Catron ear the intersection was from the point where 
the Conner car came into the intersection? About how far in 
advance of the Catron car was that! You are not supposed 
to know exactly, but you can give your best judgment. You 
have already given it as to one hundred feet. 
The ·witness: You mean where was the Catron carY 
The Court : I mean, how far beyond the Catron car was the 
Conner car when you saw the Catron car one hundred feet 
ahead of you? 
The Witness: Well, I don't know exactly. I wouldn't have 
no idea just how far it is. 
The Court : Well, was it,-I don't like to do this, but I 
think you ought to have that, gentlemen. 
The Witness: Well, I imagine he was in something like 
thirty to thirty-five feet from the Conner car. 
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The Court: At the time that Catron was one hundred feet 
ahead of you! 
The Witness: Something like that. 
The Court: Thirty or thirty-five feet, you think! 
The Witness: Yes, sir. 
page 134 ~ By Mr. Repass : 
Q. Mr. Wright, at that time, state whether or 
not the Catron car. was between you and the Conner cart 
A. Yes, sir. · : 
Q. Did you, in answering the question of how far the Catron 
ear was from the Conner car, at that time did you look to the 
right, to the left·or over the Catron car in seeing the Conner 
cart How did you see the Conner car with the Catron car 
between you and the Conner cart 
A. It was more over the Catron car. 
Q. ·w11a t was more over the Catron car f 
A. The Conner's car. 
Q. And under those circumstances you state that you be-
lieve it was about how far between the two cars, Catron and 
Conner? 
A. Well, somewheres close to thirty or thirty-five feet. 
Q. Was that before or after the Conner car had crossed the 
railroad and approached the Lee Highway and made the stop 
that yon ref erred to f 
A. 
0
That was about the time he pulled out after he had made 
his complete stop 
Q. Immediately after making his complete stop, nowf 
A. Yes, sir. 
Q. "\Vas the time and the circumstances that you 
page 135 ~ estimate this distance between the two cars t 
A. Yes, sir. 
Mr. Repass: That is all. 
RE-CROSS EXAMINATION. 
By :Mr. Gwynn : 
Q. Now, :M:r. ,vright, let me see if I have got this straight, 
sir. V{hen you were in the swag, I take that to be the bottom 
in tl1e hollow, we will call it, thc1·c between the two rises 
there. 
A. Yes, sir. 
Q. You were in the swag with i\Ir. Catron one hundred 
feet ahead of yon. Now see if I lmve got it right. And the 
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Conner car was thirty or thirty-five feet on ahead of Catron. 
Now, is that right1 Is that what you have just told us here? 
A. Yes, sir. 
Q. And told his Honor up there? 
A. Yes, sir. 
Q. That is right, you were down in the swag T 
A. Yes, sir. 
Q. Making forty-five or fifty miles an hour? 
A. Yes, sir. 
Q. Mr. Catron's taxi was one hundred feet ahead of you, 
and the Conner car was thirty or thirty-five feet on beyond 
Catron? 
page 136 ~ A. Yes, sir. 
Q. And they hit right here in on this line that 
you have indicated and sho,vn to the jury! 
A. Yes, sir. 
Q. Now, do you remember of seeing a highway sign over 
here at the intersection of the south road and the Lee High-
way Number 11? 
.L~. Yes, sir, I remember of seeing that afterward. 
Q. After the accident 1 
A. Yes, sir. 
Q. Now, can you locate this point in the road here relative 
to that highway sign nmnber 111 Is it opposite it or west of it 
or east of iU Just give me some idea, your best judgment 
as to where it is. 
A. I don't know exactly about that. 
Q. You could tell where the collision was in the road from 
that highway sign that sets on the south side of the highway 
there about six feet from the surface. You could tell whether 
that is opposite that highway sign or the collision was back 
this way from that sign, or west of the sig·n. You could give 
us some best opinion on it. 
A. It was somewheres close opposite of the sign. 
Q. Opposite of the sign in the higlnvay f 
A. Yes, sir. 
page 137 ~ Q. Did the accident happen befo.re you got by? 
A. Yes, sir. 
Q. You saw it all, did you? 
A. Yes, sir. 
Q. Every bit of it f 
A. Yes, sir. 
Q. And you didn't stop.· Yon pulled on by. That is your 
car, I believe, you pointed out up above this wreck? 
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A. Yes, sir. 
Q. This other cab. And when you got back, both cars were 
on the south side of the road, weren't they? 
A. Yes, sir. 
Q. And the taxi was clear off of the road 1 
A. Yes, sir. 
Q. And Mr. Conner's car had been turned around and 
headed west? 
· A. Yes, sir. 
Q. And the impact was right in the center of the road Y 
A. Yes, sir. 
Mr. Gwynn: That is all, Mr. ·wright. 
Mr. Hoge: That is all. Stand aside. 
('\Vitness excused.) 
Mr. Hoge: The name of the next witness is S. F. Dillard, 
Jr. 
pag·e 138 ~ The Court: Will it be agreeable to take a short 
recess? 
Mr. Hoge: Yes, sir. 
Mr. Gwynn: Yes, sir. 
(WHEREUPON, a short recess was had.) 
S. F. DILLARD, JR., 
the next witness, being first duly sworn, was examined and 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Hoge: 
Q. Your name is S. F. Dillard, Jr. Y 
A. That is right. 
Q. Where do you live, Mr. Dillard? 
A. Copenhaver 's Crossing on the north. 
Q. What age are you? 
A. Twenty-six. 
Q. Where you living there just north of the Copenhaver's 
Crossing north of the Lee Highway.on September 30, 19481 
A. That is right. 
Q. Were you present on that night when an accident oc-
curred at that intersection¥ 
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A. Yes, sir. 
Q. Where were you 7 · 
A. I was coming in from the west from Chil-
-page 139 } bowie coming home:-
Q .. Was anybody with you! 
A. My wife. 
Q .. Were you driving your ear 7 
A. That is right.. 
Q. What did you first observe, Mr. Dillard 7 
A. Well, of course, at first I didn't realize what had hap-
pened. The :first impression I had was seeing smoke from 
motors rising in the headlights of the other car, and of course 
I was stopping anyway. 
Q. I see. You were stopping! 
.A. That is right. 
Q. Why were you stopping! 
A. To turn left to my home there. 
Q. Now you saw smoke rising in the headlights of another 
automobile 7 
A. That is right.. 
Q. Where was that other automobile? 
A. It was on the other side of the wreck from me, but I 
don't know how far back he would have been. 
Q. Did you ever identify that other automobile Y 
A. Yes, sir. · 
Q. Whose car was it f 
.A. It was, I think it was City Cab. At any rate, 
page 140} it was a cab. Bayne Wright was driving it. 
Q. Did that cab stopt 
A. Yes, sir. 
Q. Where did it stop? 
A. He stopped west of the wreck just opposite me. And 
I stopped in Mr. Hoover's driveway, the service station drive-
way .. 
Q. Then the Bayne Wright car passed the wreckt 
A. That is right. 
Q. How did it pass the wreck? Did it pass north or south7 
A. It passed north. 
Q. Did it go off the hard surface to pass byt 
A. Yes, sir. 
Q. At about what speed if you could tell, or if you could 
determine, did the Bayne Wright car pass the wreck? 
A. I would estimate not at, not over ten miles an hour. 
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Q. Yon spoke of the Hoover Service Station. Where is 
it locatedY 
A. It was west of the wreck on the south side. 
Q. Is it also west of the secondary road leading south from 
the highway! 
A .. That is right. His driveway and the south :road are one. 
There is no division between his property and that road. 
Q. Did you get out of your cart 
page 1411- . A. Yes, sir. 
Q. Where did you go ta when you got out of 
your ca:rf 
A. I went to the wreck .. 
Q. Which .car did you go to f 
A. To the Conner car .. 
Q. ·what did you find when you reached the. Conner ca1· t 
A. During the time I was going down there, Mr. Conner 
and I think the gfr 1-
Mr .. Gwynn: I can't hear yon .. 
A. (continuing) During- the time between after I left my 
car- and start~d to the wreck, the boys who were in the wrecked 
cars were getting out, and the first person that I recognized 
was :M:r. Conner. And in the meantime, Mr. "\Vright who was 
in the other ·cab was directing· traffic. 
Q. Were there other cars present at the scene of tl1e, wreck 
or came upon it while you were there 1 
A .. Yes, while I was there, but not probably fo.r thirty o.r 
forty-five seconds after I got there. 
Q. Did yon see Kermit Catron at the scene of the w1:eckf 
A. I did. 
Q. Where did you first see J1imf 
A. I really don't know. He was getting ont of Ms car_ 
But I don't know where it was. 
page 142 ~ Q-. "\Vho, else- did yon see in those- cars or g·et-
ting· out of them? 
A. I saw Mr. Kermit Catron, Mr. Conner and Miss J';f ason .. 
Q. What car did Miss Mason get out on 4 
A. Mr. Conner's. 
Q .. Did you actually see tiie collision occur? 
A .. I missed it bv I would estimate ten seconds. 
Q. I show you ii.ere exl1ibits one. to seven, pictures of' the· 
scene of the w:reck and ask you if those accurately represent 
the location of the cars as you found them? Please: examine 
those and see .. 
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.A. As nearly as I can tell, that is the position of them. 
Q. ·were you present when those pictures were made¥ 
A. Yes, sir. 
Q. Had the cars been moved in the meantime Y 
A. No, sir. 
Q. Now, where was your car stopped f 
A. I took Miss Mason home. When I first came to the scene, 
I stopped under this Amoco Rign. 
Q. Will you turn that around and show it to the jury! 
A. I stopped west of the Amoco sign which is on the upper 
left of the picture. (Indicating on Exhibit to jury.) 
Q. Is that the sign in front of the Hoover Serv-
page 143 ~ ice Station? 
A. That is right. 
Q. Did you stop on tl1e bard surf ace or off of the hard sur-
f ace? · 
A. I stopped ten or fifteen feet off the hard surface. 
Q. Was your car parked there when these pictures were 
made? 
A. No, sir, it was east of the wreck when those pictures 
were made. 
Q. How did you happen to move your car? 
.A. I moved it to take Miss Mason borne and came directly 
back and parked east of the wreck somewhere. You can see 
there is a flare down there quite possibly one hundred yards 
east of the wreck on tlw Rtraight away. 
Q. "'\",\There did you take Miss Mason to f 
A. To her home on, I believe, Pearl Avenue. Tbnt is either 
a flare or a spot in the picture, and I believe it is a flare. 
Q. You stated a moment ago that ~1 011 saw the wreck in the 
headlights of the oncoming rar. Did that rar every stop be-
fore passing the wreck and stop up here as you identified it 1 
A. I don't know what lrnppened back there. I know that 
we both stopped a bout the same time. 
page 144 ~ Q. From the time you first observed the Bayne 
Wright car, did H stop at any time until it parked 
opposite you f 
A. I don't think it had time to stop at any time. He was, 
however, driving very slowly, five or ten miles an hour. 
Q. Do you know where in the road the wreck occurred? 
A. The point of impact f 
Q. Yes, sir. 
A. No, sir. 
Q. Did you examine the road, or see the road around the 
scene of the wreck? 
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A. Yes, sir. 
Q. Here in the picture, there i~ some considerable dis-
coloration in and across the road. Do you know what that is, 
Mr. Dillard Y 
A. I should think that it was dirt off the cars out from un-
der the fenders. 
Q. Did you see it there in the road at the time! 
A. I didn't pay very close attention to it. However, I uid 
see some dirt there. 
Q. How long· did you remain around the scene of the wreck 
before you took Miss Mason home? 
A. Not more than one or two minutes. 
· Q. ·what happened to Harold Keith Conner! 
A. He was waiting for his brother who I called to come. 
Q. And you left him there Y 
page 145 ~ A. That is right. · 
Q. Did Bayne ·wright and Kermit Catron re-
main at the scene of the wreck? 
A. I am not sure whether they were there when I got back, 
or not. They were both there when I left. 
:M:r. Hoge: You may cross examine. 
CROSS EXAMINATION. 
By Mr. Young: 
Q. Do you know whether or not Wright's taxicab slowed 
up or stopped after the accident and before you saw itf 
A. No, sir, I couldn't tell. 
Q. It could have? 
A. The first time I saw it was from its lights, and it was 
east of that wreck at that time. The wreck was between us 
the first time I saw it. He may have been stopped at that 
time. However, by the time I stopped, he was just up oppo-
site or directly north of the hard surface from me. 
Q. That is what I understood you to say. You don't know 
whether it stopped or not 1 
A. No, sir., I couldn't say. 
Q. And you noticed him directing traffic? 
A. He had a flashlight with a red circular glass in one 
end. 
page 146 ~ Q. Did you go up to the Conner car f 
A. I don't believe I ever went direct to it. I 
went toward it until I met l\fr. Conner and Miss Mason com-
ing from it. I was within, I should say, ten feet of it. 
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Q. You have testified that these pictures show the relative 
positions of these two cars after the accident as you saw 
them, have you noU 
A. Yes, sir. 
Q. In which lane are these two cars, will you please state. 
A. That is the south lane. 
Q. That is the eastbound lane1 
A. That is right. 
Q. Was that the direction in which you understood the Con-
ner car was going? 
A. No, sir. 
Q. What did you understand on that f 
A. I understood that the Conner was going east instead of 
west. 
Q. Well, that is the eastbound lane, isn't it! 
A. That is right. 
Q. Isn't that the direction in which he was going! 
A. Yes, sir. 
Q. Now, Mr. Dillard, look there at the Conner 
pag-e 147 ~ car, please, sir. I believe you say that is the Con-
ner car, isn't that the black car on the right! 
A .. Yes, sir. 
Q. Do you see what a pp ears to be a dark splotch there on 
the surface of the highway? 
A. Under the car Y 
Q. Yes. That, of course, is in the eastbound lane, too, isn't 
iU 
A. Yes .. 
Q. That leads off to the south shoulder of the highway, 
does it noU 
A. That is right. 
Q. And I believe the taxicab that Catron was driving was 
over there almost against that No. 11 Highway sign, wasn't 
iU 
A. That is right. 
Q. And that sign is at the southeast corner of the inter-
section there., isn't iU ' 
A. That is right. 
Q. Do you know how far that sign is off from the hard sur-
face! 
A. I have never measured it. I would say it was some eight 
feet at least. 
Q. Your home is just across the road, and you 
pag·e 148 r are thoroughly familiar with the intersection 
there! 
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A. Yes, sir. 
Q. The Catron car, I believe, as shown in the picture there 
is entirely off the hard surface on the south shoulder to the 
north, isn't it Y 
A. Yes, sir. 
Q. And is east, or slightly east, of that number 11 sign 
there, isn't it 1 
A. That is right. 
Q. Did you he~r any conversation between Mr. Wright or 
Catron and Miss Mason, the young lady that was with Harold 
Keitht 
A. The only remark that I heard from either party, and 
it was almost verbatim from both Miss Mason and Mr. Con-
ner, was that it' happened so quickly that they didn't know 
how it did happen. Of course, they were both in a state of 
shock and frightened at that time. 
Q. Did you see Mr. ""7 rig·ht or Catron, either one of them, 
talk to the other one any I 
A. No, sir. 
Q. And you were there: you said, within ten seconds? 
A. Yes, sir. I was there before anyone was out of the car. 
Mr. Young: That is all. 
· page 149 ~ RE-DIRECT EXAlVIINATION. 
By Mr. Hoge: 
Q. Are you related to any of the parties interested in this 
case? 
A. Perhaps very slightly related to the Conners, but I don't 
know how much. 
Q. You are not related to Mrs. Frazie-r or have any in-
terest in the City Cab businesst 
A. No, sir. 
Q. You are possibly some distantly related to the Conners 1 
A. I don't know how much, but I think possibly some. 
Mr. Hoge: vVe would like to excuse Mr. Dillard. 
Mr. Young: That is all 1·ight. 
("Witness excused.) 
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the ii.ext witness., being first duly sworn, was examined and 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Hoge: 
Q. You are Trooper A. M. Lockhart? 
A. Yes, sir. 
Q. I believe you are stationed here in Marion, are you Y 
.A. Yes, sir. 
page 150 ~ Q. How long have you been located here, 
Trooper! 
A. I have been here since the 1st of l\farch, 1948. 
Q. Mr. Lockhart, were you called to the Copenhaver Cross-
ing on the night of September 30, 1948, by reason of a wreck 
there? 
A. Yes, sir, I was. 
Q. Who went with you 1 
A. Patrolmen White and Pennington of the Mari.on Police 
Department. 
Q. Did either of those gentlemen make any investigation 
of the wreck Y 
A. No, sir. They handled the traffic while I investigated 
the accident . 
. Q. Where were they located while you were investigating 
the accident? 
A. I don't remember exactlv. I think one was on the west 
end and one on the east end 1mndling the traffic around the 
car. The road was partially blocked. 
Q. Now, did you make a memorandum of what you found 
there? 
A. Yes, sir, I did. 
Q. Do you have that memorandum with you? 
A. Yes, I do. 
Q. Did you see the pictures which were made 
page 151 ~ on the scene at the time shortly after the wreck 
occurred f 
A. Yes, sir. 
Q. Have you examined those photographs? 
A. Yes, sir, I have. 
Q. Now, using- both your memorandum and the photo-
graphs as you see fit., will you just describe to the Court what 
you found 1 First, state the time that you arrived, will you 
please. 
A. I arriv.ed at the scene of the accident approximately ten 
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p. m. on September 30, 1948. At the scene of the accident I 
found the thirty-six Dodge sedan badly damag·ed headed in a 
westerly direction, and also a Kaiser, '47 Kaiser sedan. I 
talked to the driver of the '36 Dodge sedan who was David 
Willis Conner, or rather Harold Keith Conner, and he stated 
to me that he was coming off of Route 659 across the railroad 
track when he was hit. He stated that, I believe at the time 
that he was 011 his right side of the highway when he was 
hit. He stated that there was a passenger with him who 
wasn't at the scene at the time. He gave me her name as 
Betty June Mason. 'She had gone on at the time toward 
Marion. The second car. was a '47 Kaiser sedan driven by 
Kermit Catron. He stated he was driving west, and that 
the car pulled out in front of him and he hit it. 
Q. Did you examine the road for any tire marks T 
A. Yes, sir, I did. 
page 152 ~ Q. ·what did you find Y 
A. I couldn't find any skid marks at the scene. 
Q. Was there any debris on the road, dirt or clay or glass? 
A. Yes, there was. These two pictures here show this was 
dirt. 
Q. Now, if you will, point this out to the jury, please, sir, 
as you testify. 
A. This was dirt and gfass in practically the center of the 
· road on the white line. 
Juror: That white there? 
· The Witness: That white in that area right in there. That 
is dirt and glass. That is about fifteen feet east of the inter-
section of Route 659 and Route 11. 
By Mr. Hoge: 
Q. You say that point is about fifteen feet east of the inter-
section Y 
A. Intersection, yes, sir. 
Q. How do you arrive at the intersection? How do you 
locate the intersection, Mr. Lockhart Y 
A. I based it from this intersection l1ere. This is 659 that 
r.rosses the raih-oad comes across number 11 and up by the 
Hoover Service Station going south. And I based it from 
the south side of the hig·hway about the center of the inter-
section ea.st. It would be about fifteen feet, ap-
page 153 ~ proximately fifteen feet. 
Q. ·what is the nature of this intersecting road 
on the north side of the highway? . 
Mary W. Frazier, etc., v. Harold Keith Conner 
...4. .. M .. Lockhart. 
· 103 
A .. This is a wide portion here, which leads Qnto number 
11 after you cross the railroad tracks. Is that what you 
m~f . 
Q. Is it directely opposite and the center line of that road 
directly opposite the center line of the intersecting road on 
the southsidet 
A. Just about, yes. 
Q. Is it approximately the same width, this interesection on 
the north side, as the intersection on the south side T 
A. No. This is wider, the intersection on the north side, 
running back this way and extending down to the east, to 
the west and to the east. 
Q. In what way were the two cars damaged, Mr. Lockhart¥ 
A. The damage 011 number one vehicle which. was driven 
by Mr. Conner, the damage was on the left front, I believe. 
The damage on the Kaiser, I believe, was all on the right 
front where the impact point was. The left side of the Dodge 
showed more damage than the right side. And on the Kaiser, 
the right side showed more than the left side. 
Q. From· what you saw, could you determine the point of 
impact with reference to the center line? 
page 154 ~ :M:r. Young: That calls for a conclusion. He 
testified that he did not see the accident. And 
that question calls for a conclusion and an opinion of the 
witness. We object to it on that ground. It is for the jury 
to say where the impact occurred. 
Mr. Hoge: This witness, if your Honor please, has stated 
where he found debris, and he made an investigation of the 
wreck at the scene, and he talked to the witnesses, the drivers 
of the cars. If we have experts on wrecks and how they oc-
cur, I believe that our state police should be better qualified 
in that respect than anyone else we could call to the stand. 
The Court: I think he can state what he saw. 
Mr. Young: Did your Honor get my objection clearly Y 
The Court: I think I got it. 
Mr. Young: He admits that he did not see the accident. 
The Court: You can ask him what he did see and what 
he could determine as to where the point of impact was. 
Mr. Young: We object to that on the ground that it calls 
for a conclusion and an opinion, and that it is a question for 
the jury. 
page 155 ~ The Court: He may ask the question in that 
form. 
104 Snpreme Court of :Appeals of Virginia 
A. M. Lockhart. 
By Mr. Hoge: 
Q .. Mr. Lockhart, from what you observed and from what 
you found, could you determine where the point of impact 
wast 
Mr .. Yonng: Vile object to it for the same reason, your 
Honor. That calls for an opinion. That is a question for-
the jury .. That is the whole case. 
The Court: 'l overruled the objection. 
Mr. Young: v.Ve except. 
The Witness: The point of impact from my investigation 
revealed that it was where the dirt and the glass. was lying at 
this point here. (Indicating on exhibit.) 
By Mr. Hoge: 
Q. Now point thB?t out to the jury. (Witness indicates on 
exhibit to jury.) Now, how was iU I didn't see it. 
A .. Right in this vicinity where the dirt and the glass lay .. 
Q. Is that ove1· the center line t 
A. It is just about on the center line. The glass and the-
dirt is scattered to both sides of the center line, and on the 
center line also. 
Q. The place you have pointed out is right over the center 
line! 
A .. Tl1at is correct.. There was dirt, and the-
page 156 ~ glass was scattered in both directions:. 
Q. From what you observed, could yon deter-
mine the position of the cars when the collision occurred 1 
Mr .. Young: Now just a minute. ,v e object to tllat f o,r 
the same reason. He was not present when tlie accident oc-
curred. That is a question for the j"uFy. 
The· Court: Could you determine the JJosition,. or not t 
Mr. Hog·e: \When the collision occurred¥ 
MF .. Young:- He didn't see it. 
Mr. Hoge: It is a proper question for the same reason as 
g·iven a moment ago. · 
The Court: I believe I will let T1im answer the question .. 
I don't know whether it is exactly the same·. 
Mr-.. Young·: V\T e except. 
J\h. Hoge: )Ve witl withdraw the question if your Honor 
please. 
By 1\fr. Hoge:-
Q. Mr. Lockhart, what lines were· in the- center of the· hig·TT-
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way at the time this wreck,occurred i How was it marked 7 
A. There was a broken line on the south side, and there 
was a solid line on the north side. 
Q. Are these broken lines on the south side? 
A. These are broken lines through here on the 
page 157 ~ south side. There appears to be a double line 
there. Right here shows the end of the broken 
line. . 
Q. And then it would break again west of the scene of tbis 
wreck. Is that the end of the broken line west of where the 
wreck occurred Y 
A. I believe it is. Yes, sir. Let's see it just a minute. 
That is the end of it, yes. 
Q. Then the solid white line is on the· north side of the 
center line Y 
A. Yes, sir. 
Q. What is the purpose of the solid white linei 
A. To prevent--
Mr. Young: That is a question for the Court, I think, your 
Honor. It. is a question of law. 
The Court: What is the question? 
Mr. Hoge : What is the purpose of a solid white Itne. 
The Court: I think I will let him answer the question. 
The Witness: The purpose of the solid white line is to 
prevent passing at that particular point wherever the solid 
line appear. 
By Mr. Hoge: 
Q. In which way does that prevent passing at that point? 
A. This particular point here,' it prevents a car 
page 158 ~ g·oing· west from passing. 
Q. Is a car permitted to cross this white line 
from the north to the south side 1 
Mr. Young: Just a minute. That is purely a _question of 
law as to what a car is permitted or not permitted to do. 
Your Honor will instruct the jury on the law. '\Ve object to 
the question for that reason. If he was asking a quest.ion of 
fact, we wouldn't object to it. 
The Court: I don't believe the question is put quite right. 
Mr. Hoge: '\Ve will withdraw it. 
By Mr. Hog·e: 
Q. Mr. Lockhart, you have testified you saw no skid marks 
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on the road. Were there any tire marks of any kind that 
you could discover as having been made by either of the cars 
that were involved in this wreck¥ 
A. No, sir, I never saw any black tire marks. 
Mr. Hoge : You may cross examine. 
CROSS EXAMINATION. 
By :Mr. Young: 
Q. Do you know what the distance is from the hill over on 
top east of the point of the accident, tl1at hill there that we 
have been talking about in this case? 
page 159 ~ A. No, sir, I don't know the exact distance. 
Q. Could you give us approximately what that 
distance is? You know the hill I am talking· about, the top of 
the hill? 
A. To the rising in the highway, more or less of a gradei 
Q. To the top of the hill up there to the east where this 
accident happened. 
A. Roughly,, I would say it was a thousand feet. I am not 
sure. I have never measured it. 
Q. 'Vhat is the width of the hard surface at the point where 
the accident happened f 
A. It would be approximately twenty feet. 
Q. ,vm you tell the jury, please, sir, what the width of the 
shoulder, the north shoulder of the road is fifty feet east 
of the intersection, or say seventy-five feet, on the north 
shoulder? 
A. It would be approximately six feet, I believe. 
Q. And I believe that is gravel and smooth and just apout 
flush with the liard surface, isn't it, on the north side? 
A. Yes, it is gravel. 
Q. And it is smooth. 
A. Fairly smooth. 
Q. And the corner there g·oing to the west is upgrade, isn't 
iU 
page 160 ~ A. Slightly, yes. 
Q. And some half-way to the top of that hill 
to the east is a swag down to the bottom of these two grades, 
I believe, isn't there? '-' 
A. Yes, between this point here and approximately one 
thousand feet east, there is a small dip there. 
Q. Is that swag, would you say, sir,, about half-way to the 
top of that hill to the east? 
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A. Approximately half-way. 
Q. So that would make that swag some :five hundred feet 
from the center of the intersection, would you say! 
A. That is guessing roughly at it. 
Q. That is roughly c-0rrect, is iU 
A. Yes, sir. 
Q. Now I hand you Exhibit No. 5 and ask you to look at 
that and state whether or not that the damage shown on that 
picture right there indicates a terrific collision or rather a 
heavv collision between these two cars! 
A." Yes, sir, it does. 
1\fr. Hoge: We have on objection to the question. How-
ever, we do want to point out to the Court that answer about 
distance is an opinion of the witness. 
Mr. Youn~: If you object to it, we will be glad to with-
draw it. 
page 161 ~ Mr. Hoge: \Ve are not objecting to it. 
The Court: Does the · picture, itself, answer 
the question 1 · 
Mr. Hoge: I think so, but we don"t object to the witness' 
opinion of it. We just want to point it out, inasmuch as ob-
jection has been raised. 
By Mr. Young: 
Q. I believe the dust that you referred to there on this 
picture here on Exhibit No. 1, right there, that dust extends 
on both sides of the center line, doesn't it? 
A. Yes, sir. 
Q. ·would you be able to estimate the distance that dust 
spreads crosswise of the picture? 
A. No, sir, I can't. I don't remember how much distance 
it spread on either side. 
Q. Is that dust about equal on both sides in spread, in dis-
tance? 
A. I think it would be. 
Q. There also is some dust down here to the east of it. 
Right down here., isn't there, right along there? 
A. I don't remember at the time whether,-at this time 
whether there was dust, or not. 
Q. It shows on the picture what appears to be dust down 
there where I pointed out, doesn't it 7 
A. I can't tell. There are some tracks, prob-
page 162 ~ ably, where these cars have tracked some through 
there. 
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Q. I am referring to this stuff here, whatever it is .. 
A. I don't know whether that is dust, or not. 
Q. What does it appear to you Y 
A. I can't tell from the picture.. It may be du.st, or it 
could be something else. 
Q .. It could be tire marksY 
A .. I don't think it is tire marks, because I clidn 't see any 
at the time of the accident .. 
Q. It d9esn't look like tire marks.. Now that dust there-~ 
if this pictu~e is accurate in scale, is spread from about the 
center of the westbound lane over beyoncl the center of the 
eastbound lane, isn't iU I mean, it is spread out crosswise t 
A. Toward the car he-ref· 
Q. No, that dust, I say, is spread out crosswise over half 
of the highway,, isn't it? 
A. Practically, there. Yes,. sir .. 
Q. So that if you are going to determinP- the- location of the 
point of impact, you have got a· pretty good big area: there 
to operate in, haven't yout 
A. Fairly large,. yes .. 
Q. Do you notice tracks on this Exhibit No. 3? Do yon no-
tice the black track right down there where- I have 
page 163 f got my finger on itf 
A. Yes. 
Q. Doesn't that, too1 lead right up to that taxicab'l 
A. Yes, sir. 
Mr. Young~~ I don't know whether the gentlemen of the 
jury can see that or not.. (Counsel hands exhibit to the jury.) 
By Mr. Young: 
Q. That point is considerably east of that dust in the roacT~ 
isn't it? 
A .. It appears to be in the pictnre.. But at the scene of the 
accident, it wasn't. This dust wa'3 east of th~ two vehicles. 
Q. But it doesn't show there in the picture, does it? 
A. No, sir. 
Q. The view there from the top of tbe hill to the east of 
the accident to the Copenhave:i· Crossing is unobstructed ancl 
clear,. isn't iU 
A.. Yes, sir. 
Q. So that each one of these cars ns they approached the 
intersection could have seen each other, couldn't thev t 
A. Yes,. sir. I think s.o-. .. 
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Q. There was no reason why they eoulcln't have seen each 
other as they approached the intersection Y 
A. No, sir, I don't think so. 
page 164 ~ Q. I will ask you this question, and you gentle-
men can object to this if you want. Just state 
whether or not a car fraveling at fifty miles an hour in the· 
swag could stop before he reached the intersection up there 
if he had normal brakes on his cart 
M:r. Hoge: If the Court please, that question is not even 
involved in this case. It has never been raised. The point 
isn't material,, whatsoever. Even if he could give a definite 
answer, that would be a concl:usion. It would have no bear-
ing, whatsoever, on the case. 
By Mr. Young: 
Q. You testified, I believe, it was about half-way from the 
swag to the top of that hill'? 
A. The swag· was about half-way. 
Q. That would be about five hundred feet, wouldn't it, each 
way¥ 
A. Yes, sir. 
Mr. Young: Do you object to that question I asked be-
fore? 
Mr. Hoge: Yes, sir. 
By Mr. Young: 
Q. Could you tell us in what distance a car with average 
brakes on it can stop on level ground at a speed of fifty miles 
an hour! 
A. No, sir, not from memory, I can't. I would 
page 165 ~ have to refer to a chart. 
Mr. Young: Do you have any objection to introducing a 
chart? 
The Court: ·wm you please read his answer. 
(Previons answer read by reporter.) 
Mr. Repass: We object to introducing the chart. 
The Court: I can't hear you. 
Mr. Repass: The defendant has some kind of a chart in a 
book here which purports to be the findings of experts with 
reference to how and in what distance that a car under cer-
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tain circumstances can stop. Now, the question as I under-
stood it, was whether or not this witness can state the dis-
tance that a car with good brakes will stop on level ground. 
Now, the evidence in this case shows that the road was not 
level. I don't know what benefit a chart of that nature would 
·be, unless the conditions laid down in the chart were very 
definitely like the conditions involved in thi:::: wreck. 
The Court : 'Did the witness answer the question? 
Mr. Repass: He said he couldn't answer it. 
Mr. Young: He said, your Honor, that he couldn't an-
swer it without referring to the chart, and I was simply go-
ing to give him the chart so he could answer the 
page 166 ~ question. And they object to it., as I understand 
them. 
Mr. Repass: That is right. ·we don't believe any of those 
conditions, the condition of level road, the weight of the car, 
the age of the car are taken into consideration. 
The Court: I think the witness might say whether or not 
he could tell from that chart the distance in which a car could 
stop under the conditions that existed at that time. 
Mr. Hoge: If the Court please, I might further point out 
that the question of distance in which a car might stop is 
strictly immaterial in this case. The evidence up to this point 
has detailed the fact that the Conner car came out of the 
intersection at a point so close that Kermit Catron had no 
opportunity whatsoever to apply his brakes or stop. 
The Court: I believe that the witness can answer the ques-
tion. I don't know whether he can or not. I don't know 
whether the conditions are at all like that chart. I think he 
can show him the code, or show him the chart, and I will over-
rule the objection. 
Mr. Hoge: Exception. 
By Mr. Young: 
Q. Do you have a chart furnished you by the 
page 167 ~ Commonwealth f 
A. No, isir, I just have a chart book which was 
put out by an insurance company. · 
Q. I will ask you to look at this chart, will you please, sir, 
and state the distance that a car could stop traveling at a 
speed of :fifty miles per hour. · 
Mr. Hoge: If tl1e Court please, no foundation for this 
chart has been laid in any way, shape or form. It might be 
a calendar that the witness is referring to. 
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l\fr. Young: All right, I will :ask him this question. 
By Mr. Young-: 
Q. ,vm you please state the name appended to that chart 
on the lower left-band corner as being the people who made 
the chart. 
Mr. Hoge: We object ag-ain. All of that is self-serving 
evidence. 
The Courb I think if the witness can tell, if he can say 
to the jury the distance that this car could stop at the time 
and under the conditions in this case, let him answer the ques-
tion, chart or no chart. If you care to, ask him that ques-
tion. 
Mr. Young: I think I asked that., but I will be glad to ask 
it in that form. 
By Mr. Young: 
Q. Do you know the distance that a car equipped 
page 168 } with properly adjusted brakes c-ould stop, travel-
ing at a speed of fifty miles an hour t 
A. No, sir, I don't. · , 
Q. Well, we will ask, can you tell-he is again referring 
to this chart here. And I will ask him where the chart is 
from, what book it is from and who made the chart. 
The Court: I believe I will sustain the objection, because 
the chart couldn't give us much information, unless it applied 
to the exact conditions as thev existed down there. 
Mr. Young: We would like to supply the record with the 
evidence. 
The Court: You can do that. You can except to my rul-
ing, and I will let the record show what the ruling is based on. 
Mr. Young: All right, sir. That is all. Of course, we ex-
cept to the refusal of the Court to permit us to give this in-
formation to the jury. 
The Court: Yes, sir. 
RE-DIRECT EXAMINATION. 
Bv Mr. Ho~: 
·~Ir. Lockhart, I overlooked asking you what signs are 
located in and around that intersection, or rather were lo· 
cated there on September 30, 1948? · 
page 169 ~ A. What type of signs do you mean, road mark-
ings? 
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Q. Road markings and traffic signs. · 
A. This picture here shows one sign as being Route No. 11 .. 
Q. Now turn around will you please so all the· ju:ry can 
see it .. 
A.. This is a sign showing Route No.. 11.. On Route 65...C) com~ 
ing across Route 11, coming south across Route 11 on the 
north side of- Rq,ute 11, there is a stop sign.. It would be on 
the west side of Route 659 before vou enter 11. 
Q. Do you knpw of any other traffic control signs;: there f 
A. None other than the road markings., themselves, as to, 
the solid lines· and broken lines .. 
Q. Now with reference to the approaching Conner car,, 
what sign, if any, was he called upon to note and observe! 
A. There is a stop sig·n which he would,-he should ob-
servie be.fore he entered Route 11 coming off 659' .. 
Q. Is that sign plainly visible to traffic on 659·, approach-
ing from the north and entering the Lee Highway as. Mr. 
Conner entered itt 
A .. Yes,. sir .. 
Mr:. Young : A stop sign f 
Mr .. Hoge: Yes, sir. 
Mr. Young: You all admit he stopped, don''t ~1ouf 
Mr.. Hoge ! Yes, sir.. That is all)' Mr. Lock-
page 170 f hart .. 
{Witness excused'.) 
MRS. MARY W. FRAZIER 
the plaintiff, being first duly sworn, was examined and testi-
fied as follows.:. 
DIRECT EXAMINATION~ 
By Mr. Repass:- . 
Q. Your name is Mrs. l\fary V-l. Frazier r 
A. Yes, sir. 
Q. And I believe that you owned the- n1:1tomobiie driven by 
Mr. Kermit Catron tbat was involved irr a: collision Septem-
ber 3ID, 1948, ·with the Conner carf 
A.. Y e'S·, sir .. 
Q. Did you go· to the scene of this collision that night Y 
A. No, sir. I wasn't. called until afte1· the wreckers had 
been called to puU the· cars in. 
Q. Then you know not:Eting,_ of' course, as to wl1at J1nppenect 
• :•' •• : , 1' ,1 . 
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. ; 
dowll' a:t the wre~k, or anything that you saw in connection · 
with iU' . 
A. No, sir., I don't. 
Q. All you know is what the reports were to you? 
A. Yes, sir. · · · :. ·· · · · · . 
. Q. Now, Mrs. Fra·zier, 1 wllat was the usual business prac-
. tice as to who took the calls-, answered the calls 
page 171. r when they came in ·at your place of business at 
. the time that this collision took place-! .· . ·· . 
A: Well, we· don't have too much space1 so the _cars, c~me 
in,-as each driver. comes in, he pulls in behind the car· in 
front ·of him, and they take _their calls in .rotation as the cars 
are parked to pull out, unless a spe.c~a~ ca.11 comes ~n for a 
certain driver, and then he pulls out of line~ · 
· · Q.' So they ·make the calls in the order that they get back 
to the station1 
A. Yes, sir. 
Q. Was that the policy and the .practi~.e that you ha_d Sep-
tember 30, 1948? . · ·· · ' · 
A. Yes, sir, that is the day we have had it all of the time·. 
Q. Now, Mrs. ·Frazier, we have filed in this case the de-
tailed statement of the J emJings ~fotor OoJ!lpany wjth re~er-
~nce to repairing ·your Kaiser ·automobile. State whether or 
not t~e amount shown by the Jennings Motor Company state-
ment which. is Exhibit No. 1 in this case of $783.48, has that 
been paid! · 
A. Yes, sir. 
· Q. You paid iU 
. A. Yes,-sir. . . 
Q. From your funds? 
page 172 ~ A. Yes, sir. . . 
. Q. State whethe1· or nbt any other estimate was 
made prior to having· the car repaired 1 
A. You mean after the wreck f 
. Q. After the wreck. · · . 
· · A. Well., 'Ye had three or four ~lifferent places to look the 
car over, hut we didn't get a written list only from the Smyth 
Oounty Motor Company and the ~T ennings Motor Company. 
Q. _I band you what purports to be a list addr~ssed to you 
on the Smyth County l\fotor Company, Inc. stationery, and I 
will ask you if y.ou will examine the list and state whether 
or not that .is their· estimate 1 
A. Yes, sir, it is. · 
' Q; It is dated October 2, 1948, and will you file it as a part 
of your testimony in this case 1 
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A. Yes, sir. 
( Thereupon, said list was filed and marked as Exhibit 1, 
Witness Mrs. Frazier.) 
Q. Now what is the amount of the payment or estimate of 
the Smyth County Motor Company on this repair job of this 
Kaiser car? 
A. Eight hundred forty-seven dollars and thirty-three 
cents, I believe. 
Q. That is the amount shown on this list 1 
page 173 ~ A. Yes, sir. 
Q. ·which is, of course, higher than the Jen-
nings' estimate 1 
A. Yes, sir. 
Q. How long was this Kaiser automobile out of your busi-
ness from the date of the collision, September 30th, 1948, 
until you received it from the Jennings Motor Company? 
A. Eight weeks and three days. 
Q. Do you have any records which disrlosed the gross earn-
ings and the expenses of this same automobile for any period 
immediately prior to the date of the collision? 
A. Yes, sir, I do. 
Q. What record do you have of that nature? 
A. vYell., I copied from the books for nine weeks prior, and 
counting the week that this accident occurred, the actual fig-
ures of what the car bad taken in and what the expenses 
were. 
Q. Why did you copy nine weeks? 
A. vVeH, I just figured that it would be based on the amount 
of time, I mean, that the car was out from work. 
Q. You copied nine weeks prior to this collision? 
A. Yes, sir, and they weren't full weeks. 
Q. Approximately the same length of time that you were 
out of the use of the car1 
page 174 ~ A. Yes, sir. 
Q. ,vhat were the gross receipts from tllis car 
for the nine-week period immediately prior to September 30, 
1948¥ 
Mr. Young: Just a minute. Your Honor, that raises a 
question that we object to as immaterial and inadmissible. 
The Court: I believe I will overrule the objection. I 
might want to hear you upon it a little later. 
l\Ir. Young: We will be gfad to be heard upon it now or any 
time. 
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The Court: I believe I will overrule the objection to the 
question. 
Mr. Young: We except. 
Mr. Repass: What was the question! 
(Previous question read by reporter.) 
By Mr .. Repass: 
Q. The gross receipts. 
.A. Eight hundred and two dollars and ninety-one cents. 
Q. For that same period of time what were the expenses, 
all expenses on this car? 
Mr. Young: May we have an understanding that we ob-
ject to all questions along this line. Let the record show that 
we object to all questions pertaining to the question of any 
profits that may or may not have been made with this taxicab. 
Now go ahead.. 
page 175} The Witness: Three hundred eighty-six dol-
lars and fifty-two cents. 
By Mr. Repass: 
Q. Three hundred eighty-six, fifty-two for the same period 
of nine weeks that you have given the gross receipts for? 
A. Yes, sir. 
Q. Then the net remaining amount o~ profit from the use 
of this car for the nirie-week period was how much 1 Do you 
have iU 
A. Four hundred sixteen dollars and thirty-nine cents. 
Q. Now you are speaking for the nine-week petiod imme-
diately prior to the collision? 
A. Yes, sir, and the week that we had the wreck. 
Q. Was the car operated during the nine-week period full 
time? 
A. Yes, sir. I mean, we didn't have any two drivers on 
the car during that nine-week period. Mr. Catron was dis-
abled at some times and couldn't make the full shift. So I 
just parked the car at the times that he wasn't working. 
Q. Then it wasn't operated full time! 
A. No, sir. 
Q. Now state whether or not this Kaiser automobile in-
volved in this collision was a part of your fleet and used in 
your business regularly f 
• • r .. . 
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page 176 } 'I'he Court: = May I ask the- reporter ·to· ·make 
some special mark so that he can turn to that 
point without losing time. 
0 a • \. t ';" • 
. . . 
BY.: Mt. Repass~ · · t. · : .. : · · ' · .. - · .: · · · · 
· · Q. Was this particular car used privately or as a family 
car· · 
') . 
A. No, sir.' · 
Q. Do you recall aproxiIµately the original cos~ price of 
this '194Tmodel Kaiser' automdbileY · ~ · · 
· A. I don't to the cept, ~nt ~~- was somet4ing· over twenty-
three hundred. . . . " " . -
· Q. Had _the c~r given you any trouble prior to the c~lli-
sion '1 · · -· · · · ·· · · · · · · · · · ' 
I A. Not anything except 'jnst ininor''troubles. We have tci 
ehe'clt our- bra:kes a~d so forth, you know, just things that you 
would· expect. · ' · ' · · · · · 
Q: 4-re you using the. car ii:i your flee_·t at this t~ef 
A. No,. sir,.we traded it in on a· '49 Ford. · -
. . Q. How soon after this collision, _ after H was repaired, did 
you trade it inf . · 
· A. Well, it hasn't been but a couple of months at the most, 
I don't think, since. we .traded it in . 
. ·. .· .. _.... !' . . . . 
Mr. Repass: Take the witness. 
- CR0S$ E.XAl\UNATION. 
By.Mr. Young: . 
:page 177 ~ . Q. You operated eleven taxicabs,' did you f 
A. Yes, sir, two from that number wasn't ou·r 
own cabs. They w'~re there on· percentag~. In other· words, 
~omebody else owned the two cabs, and that left tis nine. . . 
Q. You paid your drivers s9 much percentage on wlrnt they 
took inf · · 
A. v\T~_kept thirty per cent. 
Q. Did you·operate twenty-f~~r µours a dayt 
. A .. "_Yes, sir. . · · · · 
· · Q. You don't have all of th~ cabs .going every minnte of 
the day, do you Y 
A. W ~ hav,e t1vo shifts on part of· tl1e cabs.. . . 
Q. How ma11y cabs.~o you·_average idle.all of the time1 
• ~!. We don't have any idle only j11st for repairs. ' 
···Q; You mean they are going twenty-four hours a day every 
minutet 
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A. Oh, not all of them. 
Q. That is what I mean. 
A. No, we would have a certain number out of what cabs 
we had there that works twelve-hour shifts. 
Q. You keep your place open twenty-four hours a day! 
A. Yes, sir; but we have shifts arranged to take care of 
that twenty-four hour service. 
Q. So you have some cabs that are idle all of 
page 178 ~ the time., and some that are going all of the time? 
A. Yes, sir. 
Q. How many would you average going all of the time and 
how many idle Y 
A. ·wen, we have two that goes twenty-four hours a day. 
Q. And the others idle some of the time Y 
A. Yes, sir. Sometimes we change drivers in the evening 
and then let a different driver drive until sometime up in the 
night. 
Q. How many of those eleven cabs, taking an average 
day,-how many of those cabs would be idle? 
A. You mean for what period? 
Q. Any time during the day. 
A. Well, I just couldn't answer that question. 
Q. Over a period of a week's time, how many; could you 
estimate how many of them would be idle the solid time? 
A. No, sir, I couldn 't. 
Mr. Young: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Repass : 
Q. Mrs. Frazier, was any of your cabs during this period 
idle one hundred per cent of the time 1 
A. No, sir, not any except the one that was involved in the 
accident. 
page 179 ~ Q. Now you spoke in answer to :Mr. Young's 
question of what you paid the drivers of thirty 
per cent. Is that thirty per cent included in your expense 
item of three hundred eighty-six dollars and fifty-two cents 
that you gave a moment ago I 
A. Yes, sir, it is. 
Q. And you took off that thirty per cent in reaching· the 
four hundred sixteen dollars and thirty-nine cent$ net? 
A. Yes, sir. 
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Mr. Repass: That is all. 
RE-CROSS EXAMINATION. 
By Mr. Young: 
Q. I believe yon testified, if I remember right, that you 
do not keep all of your cabs going all of the time f 
A. No, not the full twenty-four hours. 
Q. Some of the cabs are idle all of the time? 
A. "\Vell., they are in the latter part of the night, say from 
ten or eleven till six the next morning·. 
Q. You don't keep all of them going all of the time, of 
course? 
A. No, sir. I just keep enough to take care of the calls 
that we receive in the latter part of the night. And of course 
there are different drivers from the men I have on the cars 
in the day shift. 
page 180 ~ Q. And this three hundred eighty-six dollars 
and fifty-two cents, your expenses, includes the 
thirty per cent you paid the drivers? 
A. Yes, sir. 
Q. And over this period of nine weeks time you made four 
hundred sixteen dollars and thirty-nine cents? 
A. Yes, sir. 
Q. Something over one hundred per cent. 
A. I didn't get down to the percentage. 
Q. I mean, it is about fifty per cent of what yon took in, 
isn't it? 
A. Yes, sir, or a little more. 
Q. The three hundred eig·hty-six you got down there, in-
eludes oil, tires and gas f 
A. Yes, sir. 
· Q. Everything of every nature? 
A. Yes, for the period that I checked on. 
Q. I mean for the nine weeks included the driver's .com-
mission? 
A. Yes, sir. 
By l\fr. Repass: 
Q. And you operated the same way as to your fleet being 
idle or what percentage it was idle? Did you operate the 
same way during that nine months? 
A. You mean nine weeks. Yes, sir, we operate 
page 181 ~ the same way all of the time. We make no 
changes. . 
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Mr. Repass: That is all 
(Witness excused.) 
Mr. Hoge : If the Court please, there was a request, as I 
understood it, to adjourn this afternoon about four-thirty. 
vVe do not anticipate the introduction of further evidence 
and would probably rest the first thing· in the morning. 
Mr. Young: We are not asking the Court to adjourn. We 
are ready any time it suits the Court and the jury. If the 
gentlemen want to rest at this time, we are ready to go on, 
or wait and go on in the morning. 
The Court: I think if they are not certain they want to 
rest., we might go on in the morning and adjourn now. I want 
to see counsel for a few minutes. 
(THEREUPON, the Court was adjourned at 4:15 o'clock, 
p. m., until 9 :00 o'clock, a. m., June 21, 1949, and the Court 
and Counsel retired to Chambers.) 
pag·e 182} MORNING SESSION. 
June 21, l 949 
The court met, pursuant to adjournment, at 9 :00 o'clock, 
a. m.· 
Present: The same parties heretofore noted. 
The Court: Are you ready, gentlemen. 
Mr. Repass: If the Court please, I announced yesterday 
that we thought we were through. We have one witness that 
is on his way across town right now. I don't expect to use 
him if it is to just cover the same field that we have been. I 
think we will know in about five minutes, but that will be the 
last that we have. 
Mr. Young: We are ready to proceed whenever the plain-
tiff rests, your Honor. 
Mr. Hog·e: vVe will be ready in just a minute. 
The Court: How long will it be Y 
Mr. Repass: I think it will be just about maybe five min-
utas. 
(WHEREUPON, a short recess was had.) 
Mr. Hoge: That is our case, your Honor. We rest 
Mr. Young: Do you rest your case 7 
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Mr. Hoge: Yes, we are resting. 
Mr. Young: We have a motion we would like to make:, 
then, if they rest their case, at this time,: your-
page 183 l Honor. 
' The Court: I will see you in chambers. 
(THEREUPONs the Court and C,mnsel retired to Cham-
bers.} 
:M:r. Y om1g: If your Honor please,. at this time, the- plain-
tiff having rested its case, we would like to move yon to strike 
the plaintiff's evidence, because it shows as a matter of law 
that the plaintiff's employee Catron was guilty of negligence 
at the time of this accide-nt which p:roximately contributed to 
cause it. He testified that he was going Wef;t driving· a taxi-
cab and that he saw the defendant's car at this north edge of· 
the Lee Highway, stopped; that he saw the lights of the de-
fendant's car; that he, Catron, then did nothing or made any 
effort to a.void the accident; that he continued on at the same· 
:rate of speed he was making when he first saw the defendant's 
automobile; that he didn't apply his b1:·akes and he-didn't blow 
his horn. He continued in the same course that he was mak-
ing· when he saw the defendant stopped. And the evidence 
shows without contradiction that the accident happened ou 
the plaintiff's left side of the center line of the hig·hway ~ That 
is the south side in the eastbound Jane. And 
page 184 ~ whatever the evidence may show as to whether 
. the- defendant was or was not guilty of primary 
negligence, we submit to the Court that it does show as a 
matter of law that the driver Catron was guilty of contril:m-· 
to'ry negligence. For that reason, we move you, Sir, to strike· 
the evidence of the plaintiff. 
Mr. Repass: ff the Court please, we do not admit any-
thing, nut I think that we could admit everything that Mr .. 
Young has said and still not be g·uilty of any type of negli-
gence, whatsoever. Now., the basis of this motion is on two 
grounds:- Firsf, t1iat the Conner car had stopped. Now with 
reference to that proposition, we think the law is that Conner 
should have stopped. TI1e evidence shows that he did stop. 
At that point, Kermit Catron, the driver of the otl1er car in .. 
the coliision, had a rigT1t to assume that Mr. Conner woulcT 
comply with the law. Mr. Catron could not and had no- rea-
son to assume that Mr. Conner was in a place of safety and 
that he would come out in the road· aI1ead of Min wI1en I1e saw 
and knew, or he should have seen and he should have known,. 
that Catron was very close to him, and that he was dangel'-
~usly close to him2 and that it was not safe under· any stretch 
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of the imagination to enter the highway after he 
pag·e 185. ~ had come there and parked and was in a place of 
safety. 
Now the second part of this is that the collision took place 
on the south side of the road and of the solid white line. If 
it were negligence on the part of Catron to cross the ·solid 
white line in an emergency, and in an effort to g·et away from 
danger there to avoid this collision, be had to do the best 
that he could down there close onto Conner. He had to elect 
what course he would pursue in this emergency, and he elected 
to g·et away from it and cut sharply across the painted line. 
Now if it is neg·ligence for Catron in this sudden emergency 
to cross that white line, likewise it was bound to be negli-
·gence for Conner to have crossed the same white line. On 
the basis of the motion which is in two parts as to the grounds 
for the motion, we say that the driver of the Frazier automo-
bile bad a right to do exactly what he did. 
Mr. Young: .Just a few words in answer to that. If your 
Honor please, the undisputed testimony of the cab driver, 
the both of them, is that they saw the defendant stopped at 
the edge of the Lee Highway. I don't think these gentlemen 
will deny that. They first stated in their bill of 
page 186 ~ particulars in two different portions as a ground 
of action for damages that he failed to stop. Then 
for tbe first time that we lme\\T anything about it, after the 
Court had ordered them to give us the particulars o.f the neg-
ligence, they stated that be failed to stop. Then at the very 
threshold of the trial in the opening statement, and I didn't 
catch it, Mr. Hog·e stated that our man, the defendant, did 
stop. And then these two cab drivers were on the stand and 
testified that they saw him stopped there, and they ndmit that 
they were a considerable clistauce-t11ey first said one thing, 
and then they said something else as to what that distance 
was. Catron first said it was fortv-five to fiftv vards before 
he got to the intersection when he. saw the defendant pull out 
into the highway. And when he saw the effect of that and 
how grossly negligent that would make him to come up on 
this man when he admitted he saw him pull into the highway, 
be tried to shorten that and said it was a matter of a few feet. 
Wright testified he clidn 't know what it was, and when your 
Honor pressed him from the bench to state it. he said he 
thought it was thirty to thirty-five feet from Catron to the 
defendant's rar when the defendant pulled out. 
page 187 ~ So it is difficult to tell how far they were. They 
refuse to state with anv r]aritv how far the Catron 
car was from the defendant's car' when the defendant pulled 
· out into the highway. 
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But as I said, if we shall assume that the first statement 
comes nearer being the fact, they were considerable distance, 
anywhere from the bottom of the swag down there to a little 
bit farther west. Anyway, there is no question but what the 
defendant reached the intersection and entered it before the 
plaintiff got there. That is a fact in the case that is proven 
by the plaintiff's own testimony-that the defendant entered 
the intersection first, and this taxicab came up on it after he 
was in the intersection and was seen to be in it. His lights 
were plain, and they admit that they saw him after first deny-
ing it in the pleadings. After he had entered the intersection, 
they come on up there and run into him. And as our Court 
has repeatedly said, a man from a Ride road has a right to 
enter a highway. Do they deny that a man has a right to 
enter the highway at all! If he doesn't., what is the road there 
fod 
page 188 ~ Now the question, did he enter it with due care 1 
The Court of Appeals.says if a man comes up and 
stops as the law says and looks reasonably and tenters the high-
way reasonably and attempts to cross it reasonably, thinking 
that he has sufficient time, then the man that enters that inter-
section has a right to assume that those people on the Lee 
Hig·hway are driving at a logical speed, and that be has a 
right to cross. And if he starts across, and it turns out that 
the approaching traffic is approaching at an excessive speed 
which makes it impossible for him to get across, then that is 
negligence. 
Our Court has said that, and has said it most recently in a 
case that I will cite to you on instructions, but I won't take 
the time now to do it. So, I say that the plaintiff's own testi-
mony by both drivers is that they saw the defendant stop, 
and they saw him come out as they say. That means that 
they saw him enter the intersection, and at that moment he 
stopped. They were way down there anywheres from the 
dip to a little ways west of the intersection at that very mo-
ment, and they continued on without stopping. They said 
they were making fifty miles an hour, and even at that speed, 
they could have stopped. But they didn't stop; 
page 189 ~ they kept on. They have showed that they didn't 
do one solitary thing until they got right at the 
point of the accident when they cut to the left. I say that 
that convicts that man of contributory negligence and he 
ought not to have a right to recover; that that convicts him of 
negligence, regardless of what the defendant may have been 
guilty of. 
The Court : ,"\V ell, gentlemen, it looks to me as though bv 
the statements of both of you it is a question for the jury 
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as to whether or not there was negligence or contributory 
negligence, and I will overrule the motion. 
Mr. Young: We exoopt.. 
(THEREUPON., the Court and Counsel returned into the 
courtroom .. ) 
Mr. Young: ·we want to call Mrs. Frazier as an adverse 
witness for a question or two, your Honor. 
Mr. Hoge: If the Court please, Mrs. Frazier bas been o~ 
the stand previously in the course of this trial and can't be 
iexamined on any matter that the defendant now wishes to ex-
amine her upon. We therefore oppose the examination as an 
adverse witness at this time. 
page 190} Mr. Young: On what ground! 
Mr. Hoge: On the ground she has been on the 
stand and available for testimony upon cross examination.. 
::M:r. Young: I think, your Honor, that we have a right to 
call her as an adverse witness. I have never heard that ·ques-
tion raised since I have been practicing law: She appeared 
as a witness for herself as a plaintiff's witness. We are call-
ing her now as an adverse witness for the def endanl · 
The Court: Mrs. Frazier is a party to the suit. 
Mr. Young: She is the plaintiff. 
The Court: I believe I will overrule Mr. Hoge's motion. 
Mr. Hoge: Exception. 
( Thereupon, the following evidence was introduced on be-
half of the defendant.) 
MRS. MARY W. FRAZIER 
the plaintiff, was thereupon called by the defendant as an 
adverse witness, and was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Young: 
Q. Mr. Frazier, you gave your attorneys the information 
on this suit, did you not f 
page 191 } A. Yes, sir. 
Q. I notice here in the bill of particulars which 
I believe is signed by you by counsel, isn't it 7 (Document 
handed to witness.) I will ask you whether or not in the 
fourth count-kill that. In this bill of particulars you charge 
the defendant~ Harold Conner, here with several acts of care-
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, 
lessness and negligence at the- time of the accident,, I believe, 
do you not! 
Mr. Hoge: We object. Your Honor, this is a legal pleacl-
ing. It was made up by counsel in the ease on the information 
that came to counsel for the plaintiff. And it is a known fact 
that the plaintiff, herself, as is true in any case., has no specific 
knowledge of the details of a pleading· such as a bill of par-
ticulars offered here. The cross examination, or examination,. 
of this witness as an adverse witness all along that line is 
strictly improper and offers nothing,. and is not material i11i 
the case whatsoever. The pleadings speak for themselves~ 
They are fiJed and are a matter of record here. If the counsel 
for the defendant wishe~ to take any exceptions to them,. ther_e 
are proceeding·s by which they may take such action .. · 
· · · The Court: I don't know whether the examina-
page 19-2 } tion as an adverse witness applies to that one 
particular, or not. I think maybe, Mr .. Young,. 
that c@U'llsel f o:r the plaintiff. stated in the opening statement 
that the driver 'did stop.. They have reliP.ved you from the 
11ecessity of proving that fact. You claim that he did, and 
they admit it. I believe the objection is well taken. 
Mr. Young: May I state our position, your Honor. 
The Court: I think you have stated it. 
Mr. Young: I didn't do so. Of course, I want to abide 
by your ruling·. I didn't think I had. 
The Court: Well, if you think you haven't, I will give you 
a chance- in chambers. 
· M:r:. Young: Well, does your Honor sustain the objection 
to the question I asked her Y 
The Court: Yes, sir. You cerfainly don't object to the 
plaintiff's stating a fact tl1at you were relying on .. They have· 
relieved you from the necessity of proving· iL 
Mr. Young: I just want the jury to have the whole back-
ground of tlle case. · 
The Court: Yes, but I am trying mighty hard to let tfle 
jury have the evidence. You claim that the driver of the· 
other car did stop, and they admit it 
page 193 ~ By Mr. Young: 
Q. Well, I will ask you this question. Mr. Hoge, 
represents you as your attorney in this case, doesnrt bet· And 
has represented you all along·in this case, has he noti 
A. Yes, sir .. 
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Q. And when he brought the case, he based his case on the 
information that you gave him, did he not 7 
Mr. Hoge: If the Court please, we don't believe that exami-
nation is proper. 
The Court: I sustain it. 
]\fr. Young : Well, we would like to except to the Court's 
ruling on that and state our position in chambers, since the 
Court doesn't want us to state our position before the jury. 
The Court: Do you want to do that now 7 
Mr. Young: No, sir. We would like to supply the record 
with our intentions on the point. 
The Court: You can make· your avowal for the record. 
That will be all right. 
Mr. Young: Yes, sir. That is all. 
·witness excused. 
HAROLD KEITH CONNER, 
the defendant, being first duly sworn, was examined and tes-
tified as follows : 
page 194 ~ DIRECT EXAMINATION. 
By Mr. Young: 
Q. You are Harold Keith Conner, I believe? 
A. That is right. 
Q. And you are the defendant in the case, I believe? 
A. That is right. 
Q. V\There do you live, Harold f 
A. I live about four miles east of Marion, better known 
as Mount Carmel. 
Q. What is your occupation? 
.A.. I am doing g-rade A dairy farming at the present. I 
have been doing it for over two years.· 
Q. Do you live with your father, your parents, I believe Y 
A. Yes, sir. 
Q. You were in this accident that we a1~e now trying, I 
believe, were you not f 
... "1.. That is correct. I was. 
Q. ·what kind of a car were you driving f 
A. I was driving a 1936 Dodge four-door sedan. 
Q. Who did you have in the car with you? 
A. I had Betty June Mason. 
Q. ,vhere does she live f 
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A. She lives on Pearl Avenue in Marion. 
Q. I believe the accident happened last September 30th Y 
A. Correct. 
page 195 ~ Q. Do you remember what day of the week 
that was? 
A. Thursday night. 
Q. Where were you going at the time of the accidenU 
A. I was taking her back home. 
Q. In town? 
A. Yes, sir. 
Q. What was the weather condition? 
A. It was a clear night, and it was, I would say the tem-
perature was around fifty. 
Q. There was no falling weather, no fog or anything like 
thatf 
A. No, sir. 
Q. Where had you been? 
A. We had been to Walker's Creek School House where she 
was teaching school at ,valker's Creek. It is about, I reckon, 
three miles from the highway. We drove there and turned 
around and came directly back. 
Q. Why had you gone there? . 
A. She was interested in children and she had hunted a job. 
Q. Just state why you had gone there. 
A. Well, ju·st to see the school. 
Q. And you were on your way back home 1 
page 196 ~ A. Yes, sir. 
Q. Who was driving? 
A. I was. 
Q. Of course, Betty June was sitting in the front seat, I pre-
sume? 
A. That is right on my right side. 
Q. Anyone else in the car with you f 
.A. No, sir. 
Q. And the school you went to is on what they call the 
Copenhaver Road out here west of town Y 
A. Yes, sir. 
Q. And in order to come back, you have to come back on 
the Lee Highway back on into town over the Lee Highway? 
A. That is correct. 
Q. Now you crossed the Norfolk & Wes tern Railroad just 
before you reached the highway, I believe, didn't you? 
A. Yes, sir. 
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Q. The Lee Highway runs approximatey east and west at 
that intersection, does it not? 
A. Yes, sir. 
Q. And please state or describe how the Copenhaver Road 
enters the Lee Highway from the road at that point. Is it 
.at a right angle or what? 
A. No, sir, it is at a "Y", I would say about a thirty de-
gree '' Y' ' angle. 
page 197 } Q. The road slants off to the west, comes into the 
Lee Highway on a westerly angle, doesn't it? 
A. That is correct. 
Q. Can you state how far it is from the railroad crossing 
up there to the north edge of the hard surf ace of the Lee 
Highway, the way the Copenhaver Road runs! 
A. I believe it is about sixty feet to the best of my knowl-
edge. 
Q. And that road is paved, the Copenhaver Roadf 
A. Yes, sir. 
Q. Now, where the Copenhaver Road enters the Lee High-
way, will you please describe the intersection f 
A. Well, the approach to the highway is very wide. I would 
say it ·was thirty feet wide at the least in a "Y" shape, so 
that oncoming taffic can enter without running off the shoul-
der. 
Q. You use the description of a ''Y"? 
A. Yes, sir. 
Q. It opens out as it enters the highway? 
A. Yes, sir. 
Q. Do you come uphill to the Lee Highway Y 
A. Well, of course, when you cross the railroad, you hav·e 
to go over just a little rise there. It is not so very 
page 198 } much uphill. 
Q. Now how is it when you actually enter the 
highway f Is it uphill or level T 
A. It is level. 
Q. The testimony shows, I believe, that the Lee Highway, 
the hard surface, is about twenty feet wide there at that inter-
section! 
A. Yes, sir. 
Q. Are there gravel shoulders on both side, or not? 
A. Yes, sir. 
Q. To the east on the north side is there a gravel shoulder! 
A. Yes, sir. 
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Q. Will you please state about what the width of that ist 
A. I would say ten feet. 
Q. Is it flush with the hard surface t 
A. Yes,. sir. It is not much more than an inch lower than 
the hard surface, if that much .. 
Q .. Is it smooth T 
.A .. Yes, sir, it is very smooth .. 
Q. N ow2 describe the shoulder on the south side of the high-
,vay there just east of the intersection. 
A. Wellr it is probably not but eight feet wide,, 
page 199 ~ and it is not quite as smooth. 
· Q. The :road from the intersection to the east 
is downhill for a little ways, isn't it! 
A. 'Y"es;sir. · 
Q. Is that much of a grade, or just a gradual grade! 
A. It is a fairly gradual. I wouldn't know how to deter-
mine it exactly. 
Q.. Are yon able to tell the jury what the distance is from 
the center of the intersection to the bottom of that hill to 
the east 1 Could you tell us Y 
A. What we have been calling· the dip f 
Q. Yes .. 
A. I would say :five hundred feet. 
Q. Could you tell the jury about what the distance is. from 
the top of the hill there east of the accident T 
A. "\Vell, the dip is half v,,ay, that wo.uld ma·ke it a thou-
sand feet to the top of that rise. 
Q .. Can you see from the top of that rise about a thousand 
feet,. from the top· of the hill onto the inte·:rsection without 
any obstruction! · 
A. Yes, sir. 
Q. You have a clear view theref 
A. Yes, sir, very el ear. · . 
Q. Is the road straight or crooked, or how is it 
page 200 ~ from the top of the hill to the intersection f 
A. It is straight. The cnrve continues west of 
the intersection. 
· Q. Now please describe the lines in the center of the road 
there if you can .. 
.A •. Well', to my knowledge, west of the intersection around 
the curve are two solid lines. Those lines continue to just a 
J.ittTe bit east of the intersection, and eastbound traffic has 3! 
broken line. The westbound traffic has a solid line on down 
into the dipi.. 
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Q. There is a solid line on the center of the road-
A. Yes, sir. 
Q. -from a point west of the intersection on to a point 
about in the dip? 
A. That is correct, sir. 
Q. And there is a broken line from where¥ 
A. From about thirty feet east of the intersection on,-
I don't know how far it continues. I don't know whether it 
is broken all of the way, or not. 
Q. And that broken line is on the south side of the solid 
Jine ¥ 
A. That is correct. Yes, sir. 
Q. Now, Harold, I wish you would please describe in your 
own words just how the accident happened on 
page 201 ~ that night. Just tell the jury in your own words 
how the accident happened as you saw it. 
A. How brief do you want it, very brief f 
Q. ·wen, just come to the point and tell them. Don't leave 
out anything, but don't ramble. Just tell them what hap- -
pened. 
A. All right. "\Veil, when I approached the railroad,-now 
this wasn't the highway, this is the railroad, I shifted my 
car into second gear, and I crossed the railroad, and just 
as I was crossing the railroad, I could see the light beams 
of an automobile· coming. I couldn't see the headlights as I 
pulled on up to the highway approach. After I had crossed 
the railroad, I could see the headlights on two cars very close 
together. And I looked in the other direction and saw the 
way was clear, and I pulled on across the road shifted into 
second gear. One car went by me, and the other one darted 
out behind it, and then is when the wreck was on the south 
side of the road. At about,-! had traveled a considerable 
distance. I had crossed the road and straightened out and 
shifted to second gear. I started out in low gear. 
Q. ·when you stopped there, Harold, how far, do you know 
how far you ,vere from the edge of the hard surface! 
A. "\Vell, I would say as far as from here to the platform 
np there. About seven feet, I reckon. 
page 202 ~ The Court: About how fad 
The Witness: About seven feet. 
By Mr. Young: . 
Q. Could you see to the east and the west from where you 
stopped? 
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A. Yes, sir, very clearly in both directions. 
Q. V.,T as there any traffic coming from the west Y 
A. No, sir, no light, 110 sign of traffic at all. 
Q. As· I understand it, you saw the reflections of the car 
coming from the east over the hill to the east¥ 
A. Yes, sir, I did. 
- Q. That is the hill you said about a thousahd feet? 
A. Yes, sir) that is right. 
Q. You couldn't see the actual lights Y 
A. No, sir. 
Q. At that timet 
A. Not until I had pulled to the highway tip within about 
seven feet ai1d made my complete st opp. I stopped, and by 
that time I could see the cnrs about the top of the hill starting 
to go downgrade. And I mean to tell you they were going 
fast. 
Q. \Vbere were you when you actually saw the lights, them-
selves, rather than the reflections 1 
A. "\Vhen I came tb the stop. 
Q. You saw them when you stopped there? 
A. Yes, sir. 
page 203 ~ Q. Now you started in lo,v gearf 
A. Yes, sir. 
Q. Please describe to the jury the manner of turn you made 
there. Did you make a sharp turn? Just tell the jury. 
A. Well, when you approached that high,vay, you see you 
are almost facing directly to Marion. I approached the high-
way in the center of the approach, so th~t traffic coming in 
either direction wanting to turn in could do so. And I made 
an almost straight cut across the road on a sharp, not very 
sharp, but circle like tum is what I meah. 
Q. As I understand it, you went closely at tight angles for 
a ways into the Lee High,vay and then turned to the east? 
A. Yes, sir. 
Q. You had gotten your car, I believe you said, in second 
~ear 'when the collision occurred Y 
··· A. That is right. 
Q. How far would you say you had traveled from the time 
you stopped until. you were struck Y 
A. "\Vell, I would say seventy feet counting the center of the 
car to the center of the car where it was hit. 
Q. Had you gotten in the eastbound lane and straightened 
your ear out when it hit Y 
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A. Yes, sir, totally on my side of the :road.. 
})age 204 } Q. Will you please tell the jury how your car 
was when it was hiU 
A. Well, it was hit almost a head on collision, a little 
.:stronger on my side. In other words, sitting in the car, it was 
liit a little stronger on the left front fender. 
Q. Could you state to the jury where your car was when 
it was hit, relative to that No. 11 Highway sign that shows 
in these pictures 7 
A. I believe I can. It was about thirty feet from the sign. 
Q. In which direction Y 
.A. Heading east towards Marion. 
Q. Wete there any cut-· 
The Court : Now just a minute. Wait. Thirty feet in 
which direction. You were about thirty feet from. the sign. 
Mr. Young: He said east. 
The Witness : East of the sign in otl;i.er words. 
The Court: You mean east of it f 
The vVi tness : Yes, sir-
By Mr. Young: 
Q. The sign you ref er to is this sign right here, isn't it f 
-(Indicating on Exhibit.) 
A. That is correct. Yes, sir. 
Q. That sign; I believe, is the sign that the taxicab is by_ 
that is shown in this picture, Exhibit No. 57 
page 205 } A.. Yes, sir. 
Q. Were t~ere any cut places or marks on the 
hig·hway made by your ~ar or the taxicab? 
Mr. Hoge: If the Court please, we haven't objected to the 
leading questions of counsel for the defendant in an effort 
to expedite the case, but we have been reminded repeatedly 
of the leading questions. He is now asking if there were cut 
places in the highway by either vehicle involved in the wreck. 
Let him describe whatever was in the road, the condition of 
the road, the condition of the tracks, tire marks, anything else 
that was there. But this examination is lea.ding the 'Witn.ess 
right along on a certain specified course and practically testi-
fying for him.· 
Mr. Young: If the Court please, we would like to deny that 
and say we are not leading the \vitness. I can put it in this 
form. It is a quibble. The counsel on the other side asked 
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their witnesses right along and we had no objection to their 
leading. I will put it in this form. 
By Mr .. Young:. 
Q. Will you please state whether or not there were any 
cut places on the sui'face of the highway made by your car 
or the taxicab at the time of the accident t 
page 206 ~ A. You mean before the accident, or after the 
accident! 
Q .. ·when the accident happened t. 
A .. Yes, sir. My car made several cut places. on the high-
way, because the frame was bent so badly. 
Q. I wi,11 ask you, please, Harold, to take this picture here,. 
Exhibit No .. 1;. and show to the jury as best you can the loca-
tion of these eut places on the highway, and I think you can 
locate it relative to the end of" the line shown at the bottom: 
of the picture. Yon can relate these places in describing 
to the jury relative to the end of that line. Will you please 
do that. 
A. Yes, sir.. ("Witness steps before jury.) Right about op-
posite that line, say, the center of the car was. The cut was: 
there. The bumper went down. The frame went dorwn. The, 
wheel was blTsted and the rim tore the road up. You see the· 
broken line. TI1e cut places are right about h,ro or three feet 
opposite that line, south of it, right along the end of ft w:here: 
the bumper- and the frame made a cut in the road. 
'TI1e Court: Tbe cut places, do they show on that picture 1' 
T.&e Witness~ No, sir. V/ ell, they show, I reckon. There 
is dust and dirt there.. I ca:n point out one of them to you 
right now .. 
By Mr~ Youn~:-
Q. Please do tira t. 
page- 207 ~ A. Right here. See tlie two white pfaces. That 
is the marks of the rim when the car was· whirled 
around and the tire burst. The left front wheel where it hit. 
and burst. 
Q. ·wm yoa please stafe the lane tI1e marks were in . 
.A. The-v were in the eastbound lane souih of the· white'. 
line-. • 
Q. Do you know what made this white discoloration shown 
in the picture right there where I have my pencil¥ 
A~ I ean 't say for sure, but I am almost positive that it was 
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almost where my car was busted, and glass and stuff, every-
. thing, scattered on the road. 
Q. Your front tire was bursU 
A. Yes, sir. 
Q. I believe it is shown in the picture, was it not? 
A. Yes, sir. 
Q. Do you know whether or not this black tire mark shown 
right there made thaU 
A. That is from the right rear wheel of the taxi. 
l\:Ir. Repass: If the Court please, we object to tlie question 
nnd the answer, in that so far as I recall, nobody has testified 
that there is a black tire mark on the road. Now- we think it 
j s perfectly proper for the witness to be asked what different 
marks and what different things indicate on that picture, what 
they were. But Counsel said, he is pointing to a 
page 208 ~ mark and said, what is this black tire mark, or 
what tire made this black tire mark. 
The Court: I suspect you can ask him what the mark is. 
:VIr. Young: All right, sir. 
By Mr. Young: 
Q. Could you please state what that mark is f 
A. That is a tire mark. 
Q. I asked you a moment ago, I don't know whether you an-
RWered it or not. ·wm you state if you can what wheel tire 
made that marld 
A. The right rear wheel of the taxicab and probably the 
front one, too. 
Q. Harold, was the point of collision, that is the point where 
the cars actually came together, can you state whether that 
was west or east of that highway sign right there f 
A. Yes, sir, it was east of the highway sign. 
Q. All right, tell the Court and jury about how far it was. 
A. Yes, sir. It was thirty feet east of the highway sign. 
Q. That is back towm·d town Y 
A. Yes, sir, that is the direction I was going. 
page 209 ~ The Court : He says the collision was thirty feet 
east of the highway sign on No. 11 f 
l\Ir. Young: Yes, sir. 
The Court: Where was it ,vith reference to the intersec-
tion? 
Mr. Young : I will ask him tlla t. 
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Bv Mr. Young: 
· ., Q. Could you state the approximate distance from the point . 
of collision to, say, the center of the intersection, Harold? 
A. Yes, sir~ it would be about forty feet, because that sign 
I was referring to is at the edge of one 9f the cross roads. 
The "Y" road comes out and the other road is down below 
it, and it was down below there. I could point it out in the 
pict'ure, I believe. I am not sure. 
Q. I will ask you whether or not the sign is at the south-
east corner of the intersection f 
A. That is correct. 
Q. The sign, the No. 11 sign we have been talking about? 
A. Yes, sir. 
Q. Is off the road, of course. .About how far is it off the 
road, off the Lee Hig·hway f 
A. It is about ten feet from the curve of the Lee Highway, 
south of the highway. 
Q. About what speed were you making as you 
page 210 ~ crossed the highway 7 · 
.A. I believe I was making twelve miles an hour . 
.Anywhere from twelve to fifteen. I can't determine exact. 
But I know I wasn't over :fifteen, and I don't think I was 
under twelve, just straightened out. 
Q. From your observation of these cars when you stopped 
there, did it appear to you that you had ample time to cross 
the highway 7 
.A. Yes, sir, I did. 
Mr. Repass: If your Honor please, we object to the ques-
tion. I don't believe it is proper, "Did it appear to you that 
you had ample time T'' He can tell the circumstances and 
what he did and w:hat he saw. 
The Court: I sustain that. 
Mr. Young: We have to ask him what the appearance was, 
what he saw. 
The Court: He can tell the conditions, how fast the cars 
were running, what the conditions of the highway were. 
By Mr. Young: 
Q. Well, I will put. it this way. Harold, will you state 
to the jury if you can about where the Catron,-where the 
leading cab was, the cab that was in front when you started 
out into the Lee Highway? 
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A.. Well, it hadn't completely gotten to the dip. 
page 211} It was about six hundred feet away from my car .. 
Q. It was just beyond the dip, as I understand 
it? 
A. Yes, sir, still going downgrade. It hadn't gotten to the 
dip~ 
Q. Now, when your car was struck, will you please state to 
the jury whether or not the car that ran into you was running 
fast medium or slow? 
A. He was going very fast. 
Q. Are you able to estimate the speed from the accident 
or from your vision of his car Y 
A. To my estimation, it would be sixty-five to seventy miles 
an hour. 
Q. Was the collision a hard collision 7 
A. Yes, sir, very hard. 
Mr. Hoge: We object, your Honor. These are leading 
(1uestions right along. 
The Court: I believe I will overrule that. 
.Mr. Young: We can put '' state whether or not" in every 
question. I think that is the accepted form. 
The Court: I will' overrule the objection. 
By Mr. Young: 
Q. ·wm you please state what the damage was to the car 
that you were in, what damage was received in this collision 7 
Mr. Hoge: We believe that is immaterial, what the damage 
was to his car. 
page 212} ·Mr. Young: The damage indicates the speed, 
your Honor. That is the obvious purpose of it. 
The Court: I think he can state the condition of his car 
before and after the accident. 
The Witness: Well, before the accident the car was in per-
feet condition. After the accident, the frame was bent on both 
sides; the steering wheel crushed up; the radiator grill and 
everything demolished. , 
By Mr. Young: 
Q. How was it hit, on the front, back side or how? 
A. On the front. 
Q. Was there any damag·e to the side of your car T 
A. No, sir. The damage was from the windshield out, 
counting the glass in the door; the steering wheel was broken. 
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Q. Was it more to the right or to the lef tr or just how t 
A. It was more to the left, from the left front fender. 
Q. What was. the position of your automobile after the acci-
dent? 
A. It was turned around in the easthround lane. But it was 
heading towards Bristol 
Q .. Does this Exhibit No. 3 picture here indicate the. posi-
tions of the two cars a:fte1· the accident! 
A. Yes, sir. 
Q. The black one is yours t 
page 213 ~ A. Yes., sir. · 
Q. The taxicab, where was it 
A. Well,. it was on the south side of the highway upr. nearly 
up against that number 11 road sign there. 
Q. Did you hear any horn sounded by anybody t 
A. No, sir.·· 
Q. Could you state whether or not this leading cabi or the 
eab that collided with your car,. dimmed his lights¥ 
A .. Na, sir, he didn't. They were on bright.. To tile best 
of my knowledge, the lig·hts weren't changed, and they ap-
peared to me that they were on bright. 
Q. State whether or not you dimmed your lig·bts t 
A. I dimmed my lights. before I pulled,--·in other words,. 
I always dim my lights when I come to an intersection pull-
ing onto the main road. 
Q. Did you dim your lights on this occasion t 
A. Yes, sir. 
Q. Harold, it has been testified here that right after the-
accident you made a statement there, or Miss 1[ason made a 
statement in your presence· that you were not looking what 
you were doh1g, I think one of them said. And the other one, 
said that lVIiss Mason said, I believe, that it was your fault. 
vVill you please state- to the jury whether or not 
page 214 ~ you or Miss l\fason made that statement or state-
ments to that import. 
A~ N Q., sir. Tl1ere was no statement of that kind made at 
all. The first thing I said, I asked her was she hurt. Sbe-
said., "No, not bad." She was hurt i;;ome, <1f course·. 
Q. I don't believe anybody was hurt seriously t 
A .. Nv, sir. 
Q. Then what was the next thing that was done after the· 
accident7 
A. vVe got out of the car. I didn't receive anJ he]p to get 
out as the. boys stated yesterday, because the steel'iug, whee! 
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was pushed up in front of the car. A.II I had to do was open 
the door, nothing at all in the way. 
Mr. Young: Cross examine. 
:M:r. Hoge: May I see those pictures a minute. 
The Court: May I glance at those pictures a moment. 
M:r. Hoge: Yes, sir. (Exhibits handed to the Court.) 
CROSS EXA!UNATION. 
By Mr. Hoge: 
Q. Harold, can you tell from these photographs where the 
accident occurred, according to your testimony? 
A. Not from that one there, I can't. I can show you one 
that I can, Exhibit No. 1 to the best of my knowledge. It 
takes in most of the road. There it is. Yes, sir, 
page 215 ~ Exhibit No. 1. The accident occurred down here 
relative to that broken line there. To the best 
of my knowledge, the center of my car was right opposite that 
white line, the broken end of it. 
Q. Now you point that out to the jury, will you f 
A. See the broken line here. The center of my car was 
right opposite that broken line. The front was on beyond 
the east of the broken end of the line. It was clown east of 
that just a few feet. 
Q. ·was the point of collision, impact, shown in this pic-
ture t 
A. No, sir. 
Q. And the wreck occurred some distance down there. How 
far down there, do you know 1 
A. About three feet east. 
Q. Just outside of this. Then the rear wheel of your car 
was back west of the end of this center line f 
A. A very little west. 
Q. ·wen, your car was longer than three feet? 
A. Oh yes, of course. 
Q. The major portion of your car was back within the view 
of this picture¥ Is that correct 1 
A. Yes. 
Q. Do you see any marks on that road that were made by 
your car within that area? 
page 216 ~ A. Yes, sir. 
Q. Which ones 1 
A. These marks here like this. All of this dust and dirt 
along here. 
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Q. All the dust and dirt. Now point that out to the jury, 
please. 
A. Those marks there. Most all of the dust and dirt and 
those dug into the hard surf ace. 
Q. Which ones, now, dug in the hard surf ace? 
A. I can't tell you that. 
Q. Well now, you stated that some was dug in the hard 
surface. Let's see. 
A. I can't tell you that. 
Q. Is it shown on this picture? 
A. Yes, sir. 
Q. They are shown on the picture¥ 
A. I can't determine exactlv which one it was. 
Q. Do you see any mark on" that road in this picture at the 
.point of collison, or near it, that was made by your car Y 
A. I told you the point of collision isn't included in it. 
The ref ore, I cannot answer that question. 
Q. Then you r~fuse to answer my question? 
A. No, sir. 
Q. ·wen now, answer it to the best of your 
page 217 ~ ability. Do you see any mark on this picture on 
the road that was made by your car as a part of 
that collision at the point of impact of the collision T 
A. May I use another one. 
Q. Yes, sir. Let's dispose of this one first. Do you see 
anything on this picture, Exhibit No. 1 Y 
A. Sir, I cannot determine what exactly this picture,-of 
course, it was made at night, and it is blurred. You can tell 
that. And I can't determine exactlv where those marks are. 
I told you they were relative to this.line. 
Q. Then you don't see any mark on that picture that was 
made by your car at the point of the collision f 
A. Yes, sir. All of these were. 
Q. Which ones now? 
A. All of them here. 
Q. Now point them out to me and the jury. Let's see what 
marks you are referring to? 
A. Well, see this mark right here. 
Q. Now, what was that made of? 
A. I don't know. 
Q. Didn't you testify on direct examination that this other 
mark was made by your right front wheel Y 
A. No, sir. 
Q. Down on the road? 
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~ No., sir, my left front wheel 
page 218 } Q. Your left front wheel Y 
A. Y_es, sir. 
Q. On the road? 
A. To the best of my knowledge. 
Q. Well now, when was that made t 
A. After the point of impact. 
Q. And after the car turned around f 
A. No, sir, during its motion of turning. 
Q. Then that mark, according to your interpretation, was 
west of the collision, is that correct, this one i 
A. This one right here? 
Q. Yes, sir. 
A. "\Vell, it is in the area. Suppose we take the front of 
the car and the back of the car, and we will call that the area 
of the impact that was included within the distance from the 
front bumper t~ the back bumper during the impact. 
Q. What I am trying to get at., was that mark made when 
it was headed east, or when it was turned and headed west? 
A. Would you mind rep ea ting that? . 
Q .. Was this white mark made by your car in the first col-
lision, or as your car spun 7 
A. I don't know. 
Q. But you still insist your car was struck down here! 
A. Yes, sir. 
page 219} Q. And you can't point out any mark on that 
road in that picture that was made in the first 
collision, or in the :first part of the collision? · 
A. The reason .is because the photograph doesn't take in 
enough road surface. 
Q. By about three feet? 
A. Or more. At the least three feet. 
Q. Didn't you testify a moment ago that about three feet 
of your car was beyond this white line? 
A. Yes, sir. 
Q. And the larger portion of your car was west of the end 
of the white line, and the ref ore in the picture 7 
A. Yes, sir. 
Q. Now, Harold, you started to use another one of these 
photographs to show us some marks. We disposed of that 
one first. Which one was it you wanted to use 7 · 
A. It must be the bottom one. Yes, here it is. This is 
closer on up. This is a rim mark made by the car after it 
was hit going back up. These are dust and dirt smudges all 
over the road. Here is marks on the road. 
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Q .. Wbich marks arc you :ref erring tot 
A. This is the rim mark. 
., 
Q. All right. Now show that to the jury,. 
page 220 ~ please. Just show where it is. 
A. Right here. (Indicating on Exhibit to jury.}, 
Q. That is the rim mark t 
A. That is made by the motion on back. 
Q. Do you see any other rim mark closer to where you say 
was the actual collision t· 
A. I can't pick them out in the picture. No, sir. 
Q. And this one that yon point to is very close to where· 
your car stopped after the wreck t 
A .. Yes, sir .. 
Q·. As a matter of fact, it is right under the rear end of 
your car, isn't it? 
A. Yes, sir, !'.believe. Let's get a side view.. Yes, see· 
here. · 
Q. Right at the rear end of your car¥ 
A.. Yesr sir. 
Q. Now show it to the jury on that particular pl1otograph-
. That is Exhibit No. 6 that yon have now. 
A Juror : That is it there f 
The Witness~ This i:s the rim mark. 
By Mr. Ho.ge :-
Q. Now the mark that yon are pointing· fo there·, appears 
to be under the right rear fender of your car, is that correct'f. 
A. Right he-re.. Yes., sir; I believe,. 
page 221 ~ Q. On Exhibit No. 61 
A. No, it is a little east of it looking at this: 
photograph .. See .. It is just about directly under the hnmper .. 
See. 
Q. And under the, bumper of your caT on Exhibit No. 7 ?' 
A. Yes. This shows up clearly here also, tli.e rim mark 
here .. 
Q. Now what is that white mark that you wonlcln 't identify 
a moment ago, but id'entifiecl for :Mr.Young on direct exnmina-
tiont. 
l\fr. Young: Just a minute. If your Honor please-, I don't 
think the question asked, correctly quotes the witness in the· 
statement that he identified it for me and he refused to iden-
tify it for· counsel for the other side. I don't believe the· 
record will bear out the corr,ectness of that statement. 
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Mr. Hoge: The jury has the advantage of the testimony. 
Mr. Young: We would ask the counsel to correctly quote 
the witness. 
Mr. Hoge: I wanted him to identify a mark that he identi-
fied on direct examination and then refused to identify for 
me before the jury on cross examination. And now he has 
come back to it, the same mark and referred to it again on 
Exhibit No. 1 and on Exhibit No. 2. 
page 222 ~ The Court : I don't believe he refused to iden-
tify it, but I think you can ask him the question 
that you want to bring out now. 
By Mr. Hoge: 
Q. Referring to Exhibit No. 1 and a white mark in the 
road as pointed out by you, please identify that white mark. 
A. vV ould you care to take this exhibit, because it is closer 
to it. See what I mean. The camera was up closer to it. It 
is Exhibit No. 2. 
Q. Is it the same mark that appears on Exhibit No. 1 i 
A. Yes, sir. 
Q. Now, where is that marld 
A. vV ould you-
Q. Is it in the center of the south lane 1 _ 
A. No, it is just a little more to the south of the center. 
Q. Now what is that white mark that you have pointed out 
before! 
A. That is a mark from the left front wheel of my car. 
Q. This one here 1 
A. Yes, sir, to the best of my knowledge. 
Q. "\Vhat relationship does that mark have to the collision? 
A. That shows the colfodon was down here and 
pag·e 223 ~ the car had to bounce to get in its position where 
it is setting·. 
Q. Then that white mark w·as not made, according to your 
testimony, as a part of the wreck when your· car was headed 
easU 
A. No, sir, my car was further on down. 
Q. Can you state the approximate di~brnce from the front 
end of your car where the impact first occurred to the front 
end of your car where it finally stopped¥ 
A. It is between forty and fifty feet. 
Q. Now I show you again Exhibit No·. 1 and Exhibit No. 2, 
both of which show practically the same scene.~ and ask you 
what this discoloration is that extends from the middle of 
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the north lane across the center· line, the double white line 
and into the southbound lane, if you know? 
A. I do not know exactly what it is. It appears to me that 
it is dust. 
· Q. And you don't know what it was. Did you ever examine 
itT 
A. No, sir. 
Q. Now, Harold, without examining you on the point, but 
correct me if I am mistaken, I believe you stated that when 
you came to your complete stop before entering the highway, 
that the leading cab was six· hundred feet away. 
page 224 ~ A. Yes, that is rig·ht. . 
Q. Down almost to the bottom of the dip east of 
you, is that correct? 
A. Yes, sir. 
Q. Where was the second cab f 
A. Just behind it. 
Q. Did you see both of them? 
A. Yes, sir. . 
Q. Could you determine at that time what speed they were 
traveling at? 
A. No, sir. 
Q. Why noU 
A. I wasn't interested in their speed. 
Q. You were entering the hig·hway. 
A. I wasn't interested in their speed. All I was interested 
in was the fact that I had time to get in the highway, which 
I did, crossed the highway, completed my turn. 
Q. You weren't interested in their speed. 
A. I was interested in their distance, not their speed. 
Q. In their distance. A car going at a very low rate of 
speed takes a much longer time to cover a given distance than 
one traveling at a higher rate of speed? 
A. That has been proved. 
Q. And I presumed you are much more careful 
page 225 ~ in entering an arterial highway, such as the Lee 
Highway, than you are entering· some of the cross 
roads off of the Lee Highway,, aren't you? · 
A. Yes. It is best to be careful at all of them. 
Q. vVhy didn't you ascertain definitely that you could en-
ter that highway with safety before you came onto it? 
Mr. Young: That question is objectionable. 
The Court: I don't believe that is according to your theory 
statement. I don't believe it is a rig·ht question. 
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:Mr. Hoge: We will withdraw the question. 
By Mr. Hoge: 
Q. Now, Harold, as I understand it, you saw the cars, the 
leading cab six hundred feet away with the other cab, imme-
diately behind it. Is that righU 
A. Yes, sir. 
Q. And you pulled onto the highway and made your turn 
and straightened out? 
A. Yes, sir. 
Q. Now w bat were these other two cars doing in that time Y 
A. They were heading on west. 
Q. They were beading west towards you. How were they 
driving! 
A. It being after night, I can't tell exactly. 
page 226} The The only thing I can tell, they were going 
very fast. 
Q. Now if you knew that they were going very fast, you 
were looking at them? 
A. I had to look at them. Thev were in front of me. 
Q. Now where were they on the road! 
A. I told you. 
Q~ WhereY 
A. After I completed my turn, is that what you mean Y Af-
ter I got over there Y 
Q. From the time you moved out of the intersection, made 
your stop, until you were struck, where were those cabs? 
A. They had just finished making the down grade going 
through the bottom and barely started up the grade. 
Q. When you came out into the intersection f 
A. No, sir, after I got over. 
Q. After you go out? 
A. Yes, sir. 
Q. When did the front cab pass you? 
A. Right about the half a second or second before the 
crash. 
Q. Well now, where were you when the front cab passed 
you? 
· A. I was right along here. 
Q. Right along here? 
page 227 } A. Just a few feet from the collision. 
Q. Were you across the southbound,--into the 
south lane? 
A. Yes, sir. I was across it. 
Q. You were across the center line Y 
144 SnpTeme Court of Appeals of Virginia 
Harold Keith Conner. 
A .. Yes, sir .. 
Q. When the first car passed you f 
A. Yes, sir. 
Q. Do you know how fast that car was traveling! 
A .. Not exactly.. Above fifty. 
Q .. Above fifty miles an hour Y 
A .. Yes, sir .. 
Q. Do you know where that car sto.pped f 
A. No, sir. 
Q. You do not¥ 
A. No, sir. 
Q. You were here during all of the testimony that identi-
fied that as b.eing the car stopped and shown in Exhibit No. Z 
as a very short distance, possibly seventy-five feet beyond the 
intersection Y 
A .. vVho did you say identified tha:t ¥ 
Q. You were here and heard the testimony of Mr. Lockhart 
and Bayne ·wright and Kermit Catron and Dillard., S .. F .. 
Dillard, J r.1 who identified this car right here 1 
page 228 ~ A. Yes, sir~ 
Q. As being the other Frazier car imrolved? 
A. Yes, sir. That is it .. 
Q. And that car passed you traveling fifty miles an hour 
wnen you say that yon had jnst crossed the center line at 
this intersection t 
A .. I hadn't just crossed. I had traveled a little distance~ 
Q. Now, ·wh&.re did the second car come from, the one that 
had the collision with you? 
A .. It pulled ont right behind that one just like he was mak-
ing an attempt to pass. 
Q. Making an attempt to pass:? 
A. To pass the one in :front of l1im. 
Q. What was your position in the road at that timef 
A. I was heading toward Marion straight in the road right 
along· here. Straig·ht in the road headecl toward Marion. 
Q. And you recall here that it was a head-on collision, o·r 
practically scr,f 
A. Yes, sir. The pictures will prove it. See there. 
Q~ Harold, you were sitting· at the· time of the collision,. 
your- car was headed eastwardly on your side· of the road in 
your Jane of traffic t 
A .. Yes, sir: 
page 229 f Q. vVere you turned at any angle whatever in 
that lane, or were you driving directly down that 
1ane of traffic t 
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A. I was going directly down the lane. 
Q. And how then do you account for the fact that practi-
cally all of the damage to your car is on its left front wheel Y 
A. The first thing I would like to say, all of the damage 
isn't there if you will look at this picture here. You see the 
travel of that taxi. My car here had to hit it there. He 
traveled right toward that service station. That is the di-
rection he was going. 
Q. Don't you realize, too, that if your car was struck as 
you say it was struck, that you wouldn't have traveled after 
the collision directly back up the road, but you would have 
been knocked to the side of the road f 
Mr. Young: If the Court please., I think that is argumenta-
tive." 
The Court: I believe I will let him answer the question. 
By Mr. Hoge: 
Q. Please answer the question. 
A. What was the question'f 
:Mr. Hoge: Will you read the question t 
(Previous question read by reporter.) 
· The ·witness: I was ·knocked to the side of the 
page 230 ~. road. I can't say how I was knocked. The mark 
shows there that the car hit several times in get-
ting back to its position where it rests. 
Q. You see the position of your car now, do you f 
A. Yes, sir. 
Q. What accounts for it in that position 1 
A. It is still on its side of the road. 
Q. How did it reach that point f 
A. It received a terrific blow._ 
Q. And it was driven from down hE1re east of the end of 
the broken line at this point, aC'corcling to y·our testimony, 
directly west in your lane of traffic f 
A. Not directly. It was given a spin. I told you the- marks 
there showed that it hit several times. 
Q. But it stayed in the same lane of traffic? 
A. I don't know. 
Q. It came to rest in the same lane of traffic f 
A. Yes, sir. The pictures show that. 
Q. Have you pointed out any marks any place else except 
· in that laneT 
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A. No·, sir. That is all the marks there is in that east lane 
south of the white line. 
Q. As a result of this terrific collision, then, your car 
traveled westwardlv in the south lane and came to 
page 231 ~ a rest in the south. lane. What happened to the 
cab, the car that was in collision with your car, 
after the collision f 
A. I can't say, other than what the picture tells for itself. 
Q. This is the car that was in collision with you, the one 
that is resting on the south shoulder of the road? 
A. Yes, sir. 
Q. And according to your testimony, then, it traveled from 
the point of collision north more than three feet east of this 
broken line, to off the shoulder on the left side t 
A. Yes, sir. The front was about a foot away south, east 
of the road sign. 
Q. Do you know what the distance that is from here to 
where this cab was resting-! 
A. No, sir, I can't tell in that photograph. I might give 
you an estimate from anotheT one. 
Q. Tell us what distance is, please, sir. 
A. Does anyone know the length of that cab? I could tell 
you. 
Q. Can you estimate the distance from where the collision 
occurred to where this cab is setting? 
A. About thirty feet. . 
Q. It traveled, then, thirty feet after the collision T 
A. After the point of impact. 
page 232 ~ Q. The terrific collision in which it was op-
erated at sixty-five to seventy miles an hour. How 
do you determine that car was traveling sixty-five to seventy 
miles an hour, Mr. Connerf 
A. I have no accurate way, just the fact that it was mov-
ing over the ground in a hurry. 
Q. How did you determine the difference in the speed of 
the two cars T 
A. One was passing the other. This one was going fastest, 
naturally. If this one over had been going the fastest, he 
wouldn't have made an attempt to pull out if it had been one 
hundred yards behind it. 
Q. How do you fix that speed, by what you saw, or by the 
fact that om~ turned out from behind the other¥ 
.A. I :fix it by what I saw, and by their actions, too. 
Q. vVhat did you see that determined that speed? 
.A. I saw the two headlights of that car coming, rushing 
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t.tp to me ut :a very high speed. That is how I determined that 
speed. 
Q. Come rushing up to you at n. very high speed? 
A. Yes, .sir .. 
Q. ·what distance did they travel there, the speed of those 
two headlights coming rushing up to you Y 
A. Sir, I didn't get the last part o:f it .. 
page 233 } Q. For what distance did you observe those two 
headlights when they came rushing up to you at 
that high rate of speed 1 
A. Nearly a car length, half a car length or a little more. 
Q. And in half a car length., or a little more, you deter-
mined that that car was traveling sixty-five to seventy miles 
:an hour¥ 
A. No, sir, that wasn't where I determined it. 
Q. When did you determine it Y 
A. vVhen I saw them coming down the hill over there, and 
I could tell they were going· fast. That is my estimation. 
They may have been going ninety. They may have been go-
ing sixty-six. 
Q. And they were going when you saw them at a terrific 
rate of speed, when you first saw him. "Why did you enter 
the highway? 
A. I had time to cross the road, which I did, ancl get clear 
in the south lane eastbound. 
Q. Do you mean to tell the Court that you saw these cars, 
when you first saw them a thousand feet away over on the 
top of the bill and down six hundred feet away, the nearest 
cab, that they were g·oing at a terrific rate of speed and that 
. you entered the highway when they were travel-
page 234 } ing at tlrnt terrific rate of speed? 
Mr. Young: Just a minute. Will you read that question, 
please. · 
(Previous question read by reporter.) 
Mr. Young: I don't know what the question means. 
Mr. Hoge: I may l1ave the question poorly phrased .. 
Mr. Young: Go ahead and answer it. 
The Witness: I have forgotten exactly what it was, the 
first of it. 
Mr. Hoge: I will withdraw the question and reframe it. 
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By Mr. Hoge: 
, 
Q. Now, Harold, we have been over it several times, but I 
still want to know just exactly when you observed this ter-
rific speed of the second car, the one in collision w.ith you 1 
A. J·ust e::mctly when! 
Q. Yes. 
A. Well, it is more than one thing. Seeing the car coming 
towards :me, s-eeing how bad my car was torn U].J., it had to be 
going at a terrific rate of speed. 
Q. It had to beY 
A. It was. 
Q. It ~s. Which do mean, it had to be, or it was Y 
A.. Those· are. two difforent things altogether. 
· ·A. Well, they both fit in, I think. 
page 235 ~ . · ~.. Did you see the car traveling at this terrific 
rate of speed t 
.A.. I saw the car. 
Q. Where! 
A. Right in front of me. 
Q. How far in front of you t 
.A. I told you about .ha!l.f a car length or a little more. 
Q. Was it coming at you at that time! 
A. Yes, sir. 
'Q. Directly toward you Y 
A. Yes, sir. Just like they travieled. I could see both head-
lights. 
Q. And with the car coming directly at you within one-
half of its car length, you determined that that car was fravel-
ing sixty-five miles :an houri 
A. No, sir, I didn't determine · it then. 
Q. When did yon determine it, then t 
A. I told you after the wreck, to look at the car. 
'Q. How did that car get in position to hit you almost head 
on in a half a car's length f 
A. How did it get over here! 
Q. Yes, sir. 
A. That determines its speed. 
page 236} Q. When did it first enter your lane'f 
A . .Just a few feet before it hit me. About the 
length of the car. 
'Q. The length of the car. Harold, did you ever try to turn 
a car directly across and sharply to the left, traveling sixty-
five to seventy miles an hour! 
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. . 
Mr. Young: I think that is a question not in the case. Hypo-
thetical. · 
The Court: Yes, I believe I sustain the objection. 
M:r. Hoge: We withdraw it. 
By Mr. Hoge: 
Q. Neither of these cars were turned over, were they 
Harold? 
A. No, sir. 
Q. Was the other car turned sharply into your lane of traf-
fic Y 
A. I would say not as sharp as it would cut. But you 
don't have to cut one very sharp at that high speed to get 
them to go somewhere in a hurry. 
Q. And you tell the Court here, then, that it was cut sharply 
into your lane of traffic so quick that you couldn't a,.void the 
collision 1 
A. What I will tell the Court, it got into my lane of traffic. 
It got there in a hurry, and I didn't have time to do anything 
but grasp the steering wheel. 
Q. Did you make any effort to turn your car 
page 237 ~ away from the oncoming cad 
A. Not enough to prevent it. I turned it just 
a little bit, but by that time he gave it a turn. 
Q. Were you shaken up as a result of this terrific collision Y 
A·. Yes, sir. I had a cut on my knee. 
Q. A cut on your knee. "\Vere you taken to the hospital Y 
A. Yes, sir. 
Q. How long did you remain down there at the scene of 
the wreckT 
A. Well, I don't know exactly the time I got there. I think 
it was close about a quarter after ten. I was there possibly 
until a little after eleven, not much over an hour. 
Q. Did you suffer any other injuries other than the one 
to your knee? 
A. I was cut a little bit on my hand. 
Q. Vv ere you groggy as a result of the wreck, or shocked? 
A. Oh, yes, I was shocked. 
Q. You were shocked. Did you know what was going on? 
A. Yes, sir, because I told Trooper Lockhart the whole 
story within two minutes, not within five minutes of the whole 
time before I went to the hospital. 
Q. Within five minutes Y 
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.A. I stood there in front of my car and told 
page 238 } him the whole story. He read it to you. · 
. Q. How soon after the wreck did Trooper Lock-
hart arrive on the sceneY 
A. I don't know. 
Q. But within five minutes you told him the whole story Y 
A. Within the time he got there. 
Q. Then you weren't so severely s~ocked, were you Y 
Mr. Young: He didn't say that. · 
By Mr. Hoge: 
Q. You weren't groggy. Were you knocked out T 
A. No, sir. I got out of the car by myself. 
Q. Did you get out immediately? 
A. I sat there and asked the girl if she was hurt. 
Q. Which side of the car did you get out on Y 
A. On my side, on the left. 
Q. Which side did Miss Mason get out on Y 
A. On the same side. 
Q. On your left Y 
A. Yes, sir. 
Q. Who did you first talk to after getting outf 
A. After getting out? 
Q. Yes. 
A. Mr. Dillard met me about,-weJI, close from 
page 239 } here over to the girl. I asked him to take her 
home. 
Q. Where did you go to from there Y 
A. I stayed right there. 
Q. Around in the road Y 
A. Yes, sir. Around the area of the car. 
Q. Diel you see Mr. Catron there? 
A. Yes, sir. The first I saw Mr. Catron, he was sitting in 
front of his car on the ground. 
Q. Sitting in front of his carf 
A. Yes, sir. 
Q. Where was Mr. Wright f 
A. He was directing traffic. I don't remember. 
Q. Bayne ·wright, the driver of the other carY 
· A. Yes, sir. I don't remember seeing him close to the car. 
Q. Was Miss Mason knocked out as a result of this col-
lision? 
A. No, sir. 
Mary W. Fra-zieT, etc., v. Harold Keith Conner l.5U. 
Harold Keith CCJnm,er .. 
Q. She was not injured f 
.ll. Yes, sir. 
Q. How was .she injur.ed f 
A. Her knee. 
·Q. Was that the only injury she suffered! 
A. Head injury, very minor. 
page 240} Q. Minor head injury! 
A. Yes, sir. But the knee injury turned out 
to be very severe. She lost a lot of time teaching .school and 
bad to have an operation. 
Q. And was she conscious! 
A. Yes, sir. 
·Q. Both of you were consci9us ! 
A. Yes, sir. 
Q. You knew everything that was going onf 
.A. Yes, sir .. 
Q. I believe you described the center line as being a broken 
white line on the south side broken to eastbound traffic., .solid 
white line against westbound traffic, is that correcU 
A. Yes, sir. 
Q. You crossed a solid white line against you to g.et lnto 
your lane of traffic, is that correct t 
Mr. Young: Just one minutes if your Honor please .. He 
says, you crossed the white line against you. He says. to the 
witness in the question, you crossed the white line against 
you. It is, of course, for your Honor to tell the jury what the 
:significance of the white lines are. I think the form of. the 
question is objectionable. . . 
page 241} The Court: Can you repeat your question, Mr. 
Hoge? · 
Mr. Hoge : I believe the question was, you crossed the solid 
white line against you. 
Mr. Young: We object to it on the theory "against you". 
It is a question for the Court to say what the lines are for. 
The Court: I think you might leave out the ".against" .. 
Mr. Young-: It is a question for the Court. 
By Mr. Hoge-: 
Q. You crossed the solid white line, did you, Mr. Conned 
A. Yes, sir, that is the only way you can get into that lane 
of traffic. 
Q. Did you look at your speedometer when you pulled into 
that intersection across the roadf 
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A. No, sir, but I can determine. the speed by the gear I was 
in. I was in second geSJ". 
Q. Had you ever changed from second g.ear t 
A. I had changed from low to second. 
Q .. A.nd you were atill in second gear at the time the col-
lis,iom occurred t 
A. Yes, sir. 
Mr. Hoge ~ That is all .. 
RE-DIRECT EXAMINATION.. 
By Mr. Young: . 
· · - Q. J nst two or three questions. In this picture 
page 242 } here, this exhibit~ Exhibit No. 2, just state to the 
'jury, please, whether or not there were any 
chrome pieces. along there. 
The Conrt:. Whatt 
By Mr .. Young~ 
Q. Please state whether. or not that night, or shortly after 
the accident, you saw any chrome pieces, small pieces of 
ehromium along on 'the south shoulder of the road. 
A. Yes, sir. I saw chrome pieces in front of where the 
taxi was and around the center all along the ground, chrome 
pieces f:rom my radiator. 
· Q.. On the shoulder, or on the hard surf'acef 
A .. When I saw it, it was- on the shoulder. 
Q. State to the jury whether those pieces came off your ear·,. 
or notY 
A. Yes, sir.. They came off my car. 
Q. Now, are you able to state to the jrrry how far the cabs 
were following each otherf 
A. They we:re close behind each other all of the time that I 
saw them. 
Q. Please state whether or not if- the cab that ran info you 
ha:d continrred on in the westbound lane, instead of crrtting 
to the left as you have described,. there wollld have been any 
aceidentt 
page 243 f Mr. Hoge: We object to the question. I would 
like to have it read again. 
The Court: I believe it is a ques.tion for the jury .. 
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Mr. Young; Well now, if your Honor please, do you sus-
tain the objection to the question Y 
The Court: Yes, I believe I do if you want me to sustain 
it. It is a question for the jm'y. 
Mr. Young·: All right, sir. Well, I will put it in this form. 
By Mr. Young: 
Q. Was there sufficient room for the taxicab that ran into 
you to have passed you in the westbound lane¥ 
A. Yes, sir. 
Mr. Hoge: We believe that is a question for the jury. 
The Court: I think it is, but I will let it go. 
Mr. Hoge : Exception. 
Mr. Young: That is all. 
The Court: I want to ask a question before he leaves the 
stand. 
Mr. Hoge: I will ask this question, inasmuch as it relates 
to the last question asked by Mr. Young. 
RE-CROSS EXAMINATION. 
page 244 ~ By Mr. Hoge: 
Q. You said forty-five feet from what to whaU 
A. From where my front bumper was at the point of im-
pact to where the front bumper is in the photograph. 
The Court: I want to address my question to Counsel. 
Don't you answer. I think it is all in here. What was th~ 
number of the road that comes into number 11 Y 
Mr. Hoge: Six-fifty-nine. That is in the evidence. 
The Cou~t: Well now, does 659 enter No. 11 at right 
angles¥ 
Mr. Young: It enters at an oblique angle, I think the evi-
dence shows. · 
The Court: He stated at an angle, but he didn't state 
about the degree, did he V . 
Mr. Young: I don't know whether he stated the degree, 
or not. He stated he was just about faced east as he came 
-up the· Copenhaver Road when he got right to the edge of 
the hard surface. 
The Court: Faced just about easU 
Mr. Young: Yes, ·sir. 
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The Court: It appears who the driver of each of these 
cabs was, does iU 
Mr. Repass: Yes, sir. . 
page 245 ~ The Court: Catron was one, and who was the 
driver of the other? 
Mr. Hoge : Bayne C. vVright. 
The Court: Correct me if this is not right. His state-
ment is that ·wright was in front of Catron at the time of 
the collision. Is that righU 
Mr. Young: Yes, sir. Any other questions. 
The Court: Let me ask one other question. Did he state 
the position of his car; that is, what was the direction in which 
it was facing while it was stopped? 
Mr. Gwynn: At the intersection? 
Mr. Young: Yes, sir. I think he did. If there is any ques-
tion a bout it, I will ask him. 
The Court : I don't know whether he did or not. 
Mr. Repass: I don't recall it. 
Mr. Y ouug: My recollection of l1is statement was that he 
came up about the middle of the intersection and stopped 
facing the Lee Highway. 
The Court : Well, facing it directly? 
Mr. Young: I will ask him that in order to clear it up, or 
vour Honor can ask him. 
.. The Court: I don't want to ask him. 
By Mr. Young: 
Q. Harold, as you came up to the intersection and stopped, 
please state to the jury how your car was faced? 
page. 246 ~ A. All right, sir. Well, suppose this is the 
road, the road comes-
Q. The Lee Highway? . 
A. Yes, sir. This is the Lee Highway, this photograph~ 
The road I pulled up and stopped on comes out just like a 
''Y", just like the limb of a tree. I was facing southeast, 
wouldn't it be? It was facing just like this. (Indicating.) 
The road crosses a railroad, and it comes up at an acute angle 
to it, less than about a thirty deg-ree angle to the main high-
way. I was facing southeast. 
Q. When you stopped, what was the position of your car 
with reference to the north edge of the higlnvay? 
A. You mean how far it was? 
Q. vVhat was the position of iU 
A. Oh, it was just in the position I showed you. 
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Q. vVas it at right angles to it, or just like thaU 
A. Just like that. (Indicating.) , 
Q. And you said, I believe, about as far as from whe~e. you. 
:are sitting to his Honor's bench to the north edge of the ;hard 
:surface? 
A. Yes, sir. 
Q. And I believe I asked you if you looked in both direc-
tions? 
page 247 } A. Yes, sir, I did. 
Mr. Young: Does that cover the point that your Honor h:ad 
in mind! 
The Court: It does. 
Mr. Hoge: Let me ask one more question. 
By Mr. Hoge~ . 
Q. Harold, can you estimate about how far you traveled 
in your lane of traffic before the collision occurred? 
A. Well, I traveled thirty feet, anyway, hventy-five to 
thirty feet to the best of my lmowledge .. 
Q. Twenty-five to thirty feet. Do you know how long your 
car wast 
A. No, sir, I don't.. 
Q. In that distance of twenty-five to thirty feet that you 
traveled in your lane of traffic, the first ear had already 
passed you, or passed you in that distance, is that right f 
A. Yes, sir. 
Q. Then you had just managed to get into your lane of traf-
fic when the first car went by you f 
A. No, sir. He had,-! know what you mean. I will say 
it this way. I told it before. I traveled, from the time I 
started going across the road, I traveled about seventy feet, 
and I don't know exactly how far I traveled on my lane.. I 
am just roughly saying it was thirty, thirty-five, 
page 248 } maybe forty feet. 
Q. And you crossed the road somewhat diago-
nally and into your lane of traffic, and you had traveled 
twenty-fiv~ to thirty-five to forty feet, variously estimated by 
von? 
· A. Yes, sir. 
Q. When·the collision occurred. And in that tw·enty-five to 
forty feet, one car traveling fifty miles an hour had passed 
by you? 
A. Yes, sir. I don't know his speed. 
Q. Then actually you crossed in front of a car going fifty 
156 Supreme Court of :Appeals of Virginim 
Betty J u'f&e Mason. 
miles an hour and were able to travel only :fifteen, or jtlSi 
a very short distance before meeting that car, isn't that cor-
rect! 
Mr. Young: That is argument •. 
The Court: I believe it is. 
Mr. Young: That is arguing the case. 
Mr. Hoge: We will withdraw the question. 
Mr. Young:. Any other questions 7 
Mr. Hoge : That is all. Thank you. 
(Witness excused.) 
BETTY JUNE MASON, 
the next witness, being first duly sworn, was examined and 
testified as follows : 
DIRECT EXAMINATION. 
page 249 ~ By Mr. Gwynn: 
Q. Your name is Miss. Betty June Mason t 
A. Yes, sir. 
Q. Where do you live, Miss Mason! 
A. On Pearl A venue. 
Q. Here in Marion! 
A. Yes, sir. 
Q. What is your work; what is your occupation! 
A. I am not working. 
Q. Did you work last yearf 
A. Yes, sir, I taught school out on Walker's Creek. 
Q. Out on Walker ,.s Creek! 
A. Yes, sir. 
Q. You are not working anywhere no,v. Miss Ma~on, were 
you with Harold Conner on the night of September the 30th 
when the accident happened out west of Marion Y 
A. Yes, sir. 
Q. Where had you and Harold been Y 
A. Well, we had gone out to Walker's Creek to see the 
school where I was teaching. Harold had not seen it, and he 
wanted to see it. 
Mr. Young: Will you please speak a Ii ttle londer. 
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By Mr. Gwynn: 
Q. You said you had driven out to your school where you 
were teaching at Walker's Creek, and you came. 
page 250 ~ back. Now as you approached the highway out 
west of Marion, state whether or not Harold 
stopped there at the approach of the Lee Highway? 
A. Yes, sir. 
Q. He did stop Y 
A. Yes, sir. 
Q. And can you tell about what time of night it was? 
A. It was nine-thirty or a little past. 
Q. About nine-thirty. Now when you came up, and he 
stopped there at the intersection of the Lee Highway, did 
you see any approaching automobiles? 
A. Yes, sir. 
· Q. From which direction were they approaching, Miss 
Mason? 
A. East, 'from the east. 
Q. From the east. That would be from town? 
A. Yes, sir. 
Q. "When you first saw them? 
A. Just when he stopped, they were approaching over the 
hill. 
Q. Just coming over the hill. That is the right side, this 
side of the .intersection T· 
A. Yes. 
Q. And what did Harold do then, Miss Mason? 
A. He stopped and then he started across the 
page 251 ~ highway. 
. Q. He started across the highway. And where 
were the cards 1 How many cars did you see approaching? 
A. Well, I saw. two cars approaching. They were just a 
Ii ttle distance a part. 
Q. ~Just· a little distance apart. Then he started across 
the highway. Then, Miss Mason, just tell the jury the best 
you can what happened there as you saw it. Where were 
you sitting in the car? 
A. I was sitting on he righU 
Q .. On the front seaU 
A. Yes. 
Q. On the right side of Harold¥ 
A. Yes. 
Q. Now just tell the jury and the Court what you saw. 
A. When we pulled across the highway, we got into our lane 
158 Supreme Court of Appeals of Virginia . 
Betty June Mason. 
of traffic going east and the cars were coming a pretty fast 
pace, and I saw one cat whip out from behind the other one, 
and I watched it come straight toward us until it hit us. 
Q. And that is the car that struck you Y 
A. Yes, sir. 
Q. Head onY 
A. Almost head on. 
Q. And do you remember then what happened, 
page 252 ~ or what happened to the car you were in! 
A. Well, I felt it turn around, but I don't know 
how far it moved. 
Q. You felt the car turn around. Then, Miss Mason, after 
you turned around, what did you see, or what did you do? 
A. vV ell, I asked Harold if he was hurt, and he asked me. 
if I was hurt, and we both got out of his side of the car. 
Q. That would be on the left? 
A. Yes. 
CJ. Did you sec the boys who were driving the taxis? That 
would be Kermit Catron and Mr. Bayne C. Wright. Did you 
see them there? 
A. I don't remember of seeing them. 
Q. State whether or not they came to the car that you and 
Harold were in and had a conversation with you? 
A. No, sir, they didn 't talk to me. 
Q. They did not? 
A. No, sir. 
Q. Did you talk to them Y 
A. No, sir. 
Q. You state that you got out on the left side of the car, 
Harold's side? · 
A. Yes, sir. 
Q. And what did you do, Miss June? 
page 253 ~ A. Ted Dillard came over, and Harold asked 
him to take me home. , 
Q. Ted came over to you. Was Ted the first and only per-
~on you talked to there at that time? 
A. I didn't talk to him. 
Q. You didn't talk to him, but you saw him. Did he take 
vou hornet 
· A. Yes, sir. 
Q. Miss Mason, when you pulled up to the intersection and 
stopped, then Harold pulled on across, where were those two 
approaching cars relative to the dip there in the road, or the 
swag in the road, between the crossing and the hill? Could 
Mary W. Frazier, etc., v. Harold Kreith Conner 1.59 
Betty June Mason. 
you place the cars just at the time that Harold was pulling 
into the Lee Highway 1 Where were these two cars at that 
time? 
A. I couldn't say exactly, but they were still just coming. 
down the hill. I couldn't state exactly the distance. . 
Q. They were coming down the hill after they come in 
sight, is that correct, Miss June f 
A. Yes, sir. 
Q. And . do you know whether or not, or can you state 
whether or not Harold had shifted gears on the car, or 
whether he had gotten into his lane of traffieY 
A. He had gotten into his lane of traffic, but I 
page 254 } didn't notice about the gears. 
Q. When did you first see the car that struck 
you? How far away from you was iU 
A. When I saw it? Well, it was about the length of this 
room, I would say, but I ~ouldn 't state for certain, because 
I was just watching it come toward me. 
Q. Can you give us any idea as to the speeµ it w.as making 
when you first saw it there! · 
A. Well, it was coming pretty fast. I can't judge speed, 
as I have never driven, but I would say it was making the 
speed limit. 
Q. You would say it was making the speed limit 7 
A. Yes, sir. 
Q. I may have asked you this. Did you state whether or 
not you had any conversation with Catron right.- after the 
wreckf 
A. I did not. 
Mr. Gwynn: All right. 'I I I 
CROSS EXAMINATION. 
By Mr. Hoge~ 
Q. Miss Mason, as I understand, you and Harold were out 
to Walker's Creek School where you taught schooU 
A. Yes, sir. 
Q. Were you in any particular hurry; 
page 255 } A. No, sir. · 
Q. You came up to the intersection. I presume 
you stopped before you crossed the railroad Y 
A. Yes, sir. 
Q. And then you stopped again at the edge of the highwayf 
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A. Yes, sir. 
Q. Do you know in what position Harold's. car was when 
he stopped at the edge of the highway Y Was it at right 
angles to the highway, or was it headed more or less toward 
Marion and parallel with the highway! 
A. I don't know that. 
Q. You don't recall that Y 
A.. No, but I know this, that it wasn't, it wasn't crooked .. 
It was just like,-I mean just like you would go straight out 
and then ·-turn,. It wasn't jus.t in the position to go out in the 
wrong lane of traffic .. 
Q.. As:supi,ing this tablet is the highway and this being the 
side road that approaches at an angle.· 
A. Yes .. 
Q. And there is quite a flange or ''Y" coming up to tl1e 
highway. Now did you all pull up to the highway on an 
angle, or did yon come up to the highway at a right angle? 
A. I would say it would be just about between 
page 256 ~ that.. · . 
Q. About that far away between a right angle 
and the angle of the road Y · 
A .. Yes, sir, I would say that. 
Q. Now, how did you enter the highway! 
Mr. Young: ,vhat do you mean! 
By Mr. Hoge: 
Q .. Did you ente_r directly across the highway, or at the 
same angle? 
A .. I don't know. 
Q. Yon saw at that time when Harold stopped, you saw 
the other cars coming down, the two cars coming from the 
east. And Harold saw them, didn't he f 
A. Yes, sir. 
Q. Was anything said about the two car·st 
A. No, sir .. 
Q. Could yon t~ll at what speed they were driving at that 
timet 
A. I thought that they were coming pretty fast, but I 
couldn't have judged from that distance, myself. 
Q. If they were traveling pretty fast, then why did Harold 
enter the highway in front ~f those two cars 7 
Mr. Young.: If your Honor please, that is improper. 
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The Court: · You are asking why Harold entered the high-
way. I sustain the- objection. 
page 257 ~ By Mr. Hoge: 
Q. I believe you stated you were in no particu-
lar hurry to return to Marion 7 
A. That is right. 
Q. Was any comment made on the two cars at all Y 
A. No, sir. 
Q. On their speed T 
A. No, sir. 
Q. Could you see the headlights of both cars Y 
A. Yes, sir. 
Q. Do you know how close they were trave1ing together! 
A. Not, I couldn't estimate in feet. But it looked like they 
were pretty close. 
Q. Pretty close together. Do you know which one was in 
front! 
A. Well, the one that was in front didn't hit us. 
Q. What became of that one that was in front after the col-
lision Y 
A. I didn't see it. 
Q. You don't know where it went to? 
A. No, sir. 
Q. Did it pass you all after you got into the highway Y 
A. The only thing that I saw was the other car dart out., 
and I didn't see that one. 
Q. You didn't see that one Y 
page 258 ~ A. No, sir. 
Q. And you don't know where it went to, 
A. I learned afterwards where it went to. 
Q. Where did it go toY 
A. It went on past and stopped down the road. 
Q. How far down the road Y 
A. I don't know. 
Q. Did you see it parked after the wreck T 
A. No, sir. 
Q. When did you first see the second car whipping out from 
behind the first one? · . 
A. After we had gotten straightened out into the road and 
had gone a little piece, I saw the second car dart out, and I 
immediately became frightened, and I watched that car until 
it hit us. 
Q. Where was the first car at the time you saw the second 
one whip out Y 
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A. It was in front of it. 
Q. Had it passed you? 
A. No. 
Q. How far away from you was it, was the first one? 
A. I don't know that. 
Q. It had not passed you when the second one whipped out 
from behind 1 
page 259 ~ A. No, sir. 
Q. How far away from you was the second car, 
the one that collided with you, when you saw it whip ouO 
A. As I said before, I believe it was about the length of 
the courtroom. 
Q. About the length of the courtroom. And the front car 
was between you and the car with which yours collided? 
A. Yes, sir. 
Q. Did the second car, the one with which you collided, 
come up into your lane of traffic Y 
A. Would you repeat that? 
Q. Did the second car, the one with which you collided, 
come into your lane of traffic? 
A. Yes, sir. 
Q. ,vhat did Harold do? Did he see that car? 
A. Yes, sir. 
Q. "\Vhat did Harold do? 
Mr. Young: Vl ait just a minute. Go ahead. 
The Witness: ,v en, I don't know what he did. There 
wasn't much time to do anything. 
By Mr. Hoge: 
Q. In the length of this courtroom, did he make any mo-
tion to get out of the way of the oncoming car Y 
A. I don't know. 
Q. Did yon see him make any motion f 
page 260 ~ A. No, sir. 
Q. Did he say anything Y 
A. No, sir. 
Q. Did he apply his brakes? 
A. I don't know. 
Q. Did he blow bis horn? 
A. No., sir, not that I heard . 
. Q. Did you see the lights of Mr. Dillard's car approaching 
from the west Y 
A. No, sir. 
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Q. Did you look in that direction before you came onto the 
hig·hwayY . 
A. Yes., sir. 
Mr. Hoge: That is alL 
Mr. Gwynn: That is alL 
Mr. Hog·e : Thank you, Miss Mason. 
{Witness ~xcused.) 
Mr. Gwynn: Call M:r .. Hoover. 
"The Court: May we stop a minute. 
{WHEREUPON., a short recess was. had.) 
H.C.HOOVER 
ii ' 
the next witness, being first duly sworn, was examined .and 
testified as follows : 
DIRECT EXAMINATION. 
page 261 } By Mr. Young: 
Q. What is your name? 
A. H. C. Hoover. 
Q. Where do you live, Mr. Hoov-er7 
A. Copenhaver Siding, Highway 11. 
Q. You live at the filling ·station right across from the 
Copenhaver entrance? 
A. Yes, sir.. 
Q. How far is that from M:arionf 
A. Two miles and a half. 
Q. What is your occupation 7 
A. I run that filling station. 
Q. Is that the :filling ·station with the Amoco sign out in 
front of it there T 
A. Yes, sir. 
Q .. W·ere you living out there, and were you in li>usiness ,out 
there Jarst September 30 f 
A. Yes, ·sir. 
Q. Did you see the accident there between Harold Conner 
and the taxicab? · 
A. I didn't see it happen. 
Q. You went out there after it happened! 
A. Yes. 
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Q.. Did you go out there that night °l 
page 262 } A. Yes, sir. 
Q.. Can you state to the jury whether or not the 
cars had been moved when you got there1 
A .. They hadn't been moved .. 
Q' .. I hand you this Exhibit No. 1 and ask you if that shows 
the relative position of the cars after the accident t 
A •. Y es1 sir.. That is right .. Q. Did you see the two taxicab drivers out thereY 
A .. Yes,. sir.. · 
Q. Did you notice what, if am.ything, they were doing niter 
the accident Y 
A. No, t didn't .. 
Q .. Did you hear any statements that they made after the 
accident! 
A .. No. 
Q. Did yon examine the snrface of the highway out there 
along i,n the intersection in that general areat 
A .. Nothing particular.. No,. I didn't examine it.. I ju< 
noticed it. 
Q .. Did yon Iook at it t 
A. Yes, sir .. 
Q. Will you please state to the jnry w hethe-r or noi you 
saw any fresh cut places on the snrfa:ce of the highway at 
that pointr 
page 263 f A. Yes, that next morning and tha:t night .. 
Q. Will you please take these pictures that have· 
been introduced into evidence,-no, krn that question.. Have· 
yotr examined these seven photographs that have been intro-
duced into evidence in tJie cas~r Have yO'U looked at them f 
A .. Yes, sir:.. 
Q. Can yon see those cut places that you refe-r to in those 
pictures!' 
· A. I haven't been able to find them. No, sir. 
Q. WiH you please take- fhat picture there, Exhibit No. I 
and show to the jury where those cut places were that you 
saw there on the highway f 
A. They don't show. The must have been,-tliey were east 
of that white line .. 
Q .. Stand np .. 
A. They were east of this center line here-. If Tooks to me· 
like the collision, or the impact was by the end of the line 
there. 
Q. Could you state about how :£ar ea:st of tnat line· right. 
there that yoo saw the ma:rks °l.' · 
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.A. I didn't measure them. 
Q. Would you say it. would be close? As I understood you, 
the marks were a little outside of the picture Y 
The Court : ,,r ai t a second. Do I unde1·stand 
page 264 ~ that the marks are not on the picture? · 
Mr. Young: He said he could not see the marks 
on the picture. 
The Court: ,v en then, I don't see what the picture has 
got to do with it. 
The Witness: I was trying to place the marks relative to 
them. 
The Court: You can place them according to the wreck. 
But you can't place them according to the wreck if they are 
not on there. 
Mr. Young: I will ask him this. 
By Mr. Young: 
Q. Could you locate the marks with respect to any marks 
that were in the highway out there at the time of the acci-
dent? 
Q. What do you mean Y 
Q. There are white marks in the highway out there. Is it a 
broken line that breaks off like thaU 
A. This is a solid line here, and this is a broken lone. This 
is a solid line. · 
Mr. Repass : Can you hear 1 The Court Reporter says he 
can't hear the witness. 
The Witness: This is a solid line going west, and this is 
the end of the double line before you get to the crossing. 
page 265 ~ By Mr. Young: 
is nowY 
A. Yes. 
Q. vVas that line out there at the time like it 
Q. Could you locate these marks you saw on the road with 
respect to the encl of the white line as it appears on the road Y 
A. I could show vou down t11ere. 
Q. Can you tell 'the jury whether they were close to the 
end of the white line there Y 
A. They were nearer the white line to the east. I wouldn't 
know exactly. 
Q. On which side of the highway were t11ose marks T 
A. They were on the south side. 
166 Supreme Court of Appeals of Virginia 
H. C. Hoover. 
Q. That would be the eastbound lane, would it noU 
A. Yes, sir. 
Q. You saw the two cars as they were situated there when 
you got there right after the accident, didn't you? 
A. Yes, sir. . 
Q. Will you please state whether this picture here, Ex-
hibit No. 2 shows the positions of the two cars as you saw 
them? 
A. I guess that is about where it is. 
Q. Did you remove or sweep any dust or dirt out of the 
highway after the accident? 
page 266 ~ A. Yes, sir. 
Q. On which side of the road was that dust! 
, A. That was on the south side. 
Q. Did you notice any dirt or debris there on the north side 
of the center of the highway? 
A. I don't remember. I can't recall it if it was. I do re-
member on the southside sweeping glass and stuff off the 
road. 
Q. Speak a little louder. 
A. Well, I kicked the biggest piece of the glass out the 
next morning when I went out to sweep it out to keep from 
cutting. 
Q. Now, as I understand it, that was on the south side of 
the highway Y 
A. Yes, sir. 
Q. Did you notice this big oil spot there¥ 
A. Yes. 
Q. And the two cars were entirely in the eastbound lane, 
I believe¥ 
A. Yes. 
Q. You will notice this discoloration in the middle of this 
picture up here along· in here. 
A. Yes. 
Q. Just state to the jury whether or not you 
page 267 } noticed that that night right after the accident? 
A. Well, I didn't notice it. 
Mr. Hoge: We can't hear the witness. 
The Witness : I didn't see it, myself. I seen the dirt on 
this side of the road, but I can't recall this over here at all. 
I did all of the sweeping on tllis side. 
By Mr. Young: 
Q. Did you recall seeing any pieces of chrome? 
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.A. Yes.. 
Q. Will you please if you can, sir~ roll the jury aboµt_:._use 
this picture here, Exhibit No. 1-and show the jury· ·where 
·that chrome was on the hig·hway. . 
A. ·well:, it was sea ttered along here, down in he~e. .. . 
Q. Was it on the hard surfaceJ on the shoulder, or whaU 
A. It was on the shoulder and some on the bard. surface. 
Mostlv on the shoulder on this side. 
Q.. Did you notice anything, any chrome, on the· right · side 
of the road, north side f 
A. No, there may have be.en .a little, but I. didn't notice it 
if it was.. · 
Mr. Young: You may cross iexamine. 
CROSS EXA!UN.ATION. 
By Mr. Repass-: 
Q. Mr.. Hoover., when wns it you said you swept 
page 268 ~ some kind of dust or glass or something out of the 
road? 
A. I kicked the biggest part of it off that night, the biggest 
pieces, and the next morning I swept it off. 
Q. Did you kick it off before these pictures w-ere made~ 
A. No, sir .. 
Q. The pictures had been made before you moved any ghtss 
or anything there Y 
A. The cars had been removed. 
Q. You kicked the glass off after the cars had been moved Y 
A. Ye·s. 
Q. Now, did you look over on the north side -of the road 
for any chromium or any glass or anything I 
A. For glass. 
Q. On the north side of the center line 7 
A. Yes, sir. 
Q. Why did you look over there Y 
A. When did I Y 
Q. Why did you look over there Y 
A. To get it off the road, and I didn't notice any over 
there. I didn't have a11y to sweep off. 
Q. Now that chrome trimmings off of the car, do you know 
which car that came off of Y 
A. No, sir. 
page 269 } Q. Do you know how long they had been in the 
road? 
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A .. What do yon meant 
Q. Do you know how long those had been there that you 
ref erred to as the chromium trimmings Y 
A. I didn't time it. No., sir .. 
Q .. You don't know how long they had been there t 
A .. Well, :they never had been notices there until that wreck .. 
Q. You hadn't noticed them until the wreck Y 
A. That ·is right. 
Q. Had you looked for anything like that before the wreck °l 
A. No ... 
Q. Do yo~ know whether or not they came from this. wreck 
or were off of the cars that were involved in the wreck! 
A. I would say they came from the wreck t 
Q. Why would you say that t 
A. Well, usually things, you see chrome or glass in the 
road. I live rig·ht there and drive out about every day, and 
I would have probably rnn over it .. 
Q ... A lot of cars are in and out of your place· of bttSiness. 
and there at this intersection I 
·A .. Yes,, sir. 
Q. Day by day. Now do yon state to the jnry 
page 270 ~ that the chrome that you saw there came. off of 
either the Conner car or the taxi¥ 
A. I couldn't tell which one, no, sir .. 
Q. Could you tell that it came off of either one of them f 
A. I couldn't say. In fact it came off one of them. We 
know that part. 
Q. How do you know it came off one of themt 
A. Well,: it wasn't there bef me that .. 
Q. It wasrr''t there. before. Yet, you Imdn ''t Iooked1 
A. I nadn 't seen it there before. 
Q. You mean yon just hadn't seen it titerE!' before°! 
A. Tha:t is right. 
Q. And you don't know whether it crone o:ff of either- one 
of these cars or not, do yon? 
A. It came off one of tnem. 
· Q. Which one did it come offf 
A. I conidn 't sa:y that. 
Q. Why do you tell the jury it came off one or tne otber 
of' t:Die ca:rs-f 
A. Because it wasn't there before. 
Q. Do you tell the jury it wasn't tI1ere before that wre·ck?' 
A. I wouldn't be positive it would oe theire- be ... 
pa:ge 271 f. fore, I am sure. 
Q. Y ©u are· sure! 
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A. Oh, yes. 
Q. There is no question in your mind on that at allf 
A. I wouldn't think so. I hadn't never seen it there be-
fore. 
Q. Now with reference to these marks on the roacl that you 
refer to. I believe you stated that you didn't see them in 
the picture. What do you mean by thaU Do you mean that 
the area that is covered by that picture is not where the marks 
were7 
A. It doesn't show up in this picture. If they are there, 
they don't show up in it. 
Q. Do you say that that picture as to the land that is cov-
ered and shown in the picture, that those marks were not in 
that section Y 
A. I don't think so. Thev were not in there. 
Q. Do you think that they were on the road, but at a place 
that is not shown on the picture t 
A. I believe they are east. This picture doesn't show np 
enough of the double line. They are east of the double line. · 
Q. Then you are saying that the section of that road shown 
on those seven pictures is not the section of the 
page 272 ~ road where the marks are that you are talking 
about! 
A. The marks are down east of this double line. 
Q. Do you mean that the marks are off of that picture and 
on further east than the picture shows 1 
A. Yes, I don't see them on here. I could show you the 
marks down there if you will just come down. 
Q. You could show me the marks if I would just come down 
there. Is there any reason that the marks that you saw,-
were they definitely fixed in the road after this collision Y 
A. They were fresh marks. 
Q. Fresh marks Y 
A. Yes, sir. I would say they were from the wreck. 
Q. And they are on the road farther east than the area 
shown in that picture? 
A. Yes, sir. 
Q. Now with reference to that white spot in the middle of 
the road, and on the top picture that you have, ~rou say you 
didn't notice that white spot in the road that night! 
A. I can't recall that. If it was there,. I didn't see that 
spot. 
Q. Did you see it there the next morning when you were 
there sweeping the glass and dust off the road? 
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A. There was. a bunch of dirt there, but it was on the left 
side of the road, on the south side of the road at the time. 
Q. At what point on that picture, if you will 
page 273 ~ show the picture to the jury and point it out, at 
what point on that picture is the dirt on the south 
side of the road? 
A. It starts in right down in here, scattered along here. 
It wasn't one bunch. It was just a scattered bunch of dirt. 
It just scattered out in the middle of the road. 
Q. w· as there any dirt in this location right here? 
.A. I noticed it was all on this side. 
Q. There wasn't any on the north of the road at all Y 
A. I didn't see anv on the north side. 
Q. But you saw some rig·ht at this point opposite and to 
the left of the pencil mark that is in the center line? 
A. Here is the car track that run over before this picture 
was taken. There was a lot of traffic before this picture 
was taken. They were going all the time. That is a busy 
highway. 
Q. Mr. Hoover, isn't it true that those marks that you have 
indicated as tire tracks didn't come south of this center line 
until right at this white area where the pencil mark is? The 
picture doesn't show that they could do that, did it? 
A. They all come from this side. That picture was taken, 
I expect, thirty minutes after the wreck. 
Q. vVell now, those truck marks crossed the center line 
there just about where that pencil mark is, don't they? 
A. V-l ell, the only thing I know, I didn't do any 
page 27 4 ~ sweeping· on this side. I swept from this side. 
Scattered up from here to where these cars are. 
There was glass and chrome and this stuff off the cars were 
scattered along here. 
Q. How did these trucks get that dust on their wheels that 
you refer to when they lead off of the center line right where 
that pencil mark is and go to the north side? You still say 
there was no dust or dirt that you saw there in the road north 
of the center line f 
A. I didn't notice any there. No, sir. 
Mr. Repass: Stand aside. 
Mr. Young: All right, sir. 
(Witness excused.) 
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the next witness, being· first duly sworn., was examined and 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Gwynn: 
Q. Your name is Mr. Ernest Ballard 7 
A. That is right. 
Q. Where do you live, Mr. Ballard! 
... I\.. I live over in Mr. Tagg Wolfe's house. 
·Q. Over in Sheriff ·wolfe's house! 
A. That is right. 
Q. Mr. Ballard, were you down at the scene of 
page 275 ~ this accident between the taxicab and Harold Con-
ner on September 30, last year? 
A. I arrived there right after the wreck. I wasn't there 
.at the scene of it. 
Q. You arrived there right after the wreck f 
A. Yes, sir. 
·Q. Approximately what time did you reach the scene? 
A. Well, I was there when the photographer took the pic-
tures. 
Q. While the photographer, Mr. Greear, was taking the pic:-
tures? 
A. Yes, sir. 
Q. I will ask you whether or not you observed any skid 
marks in the road there that nighU 
A. There was one mark following the right wheel of the 
:taxicab. And then there was also a rim mark approximately 
ten to fifteen feet behind Conner's car. 
Q. Behind Conner's car. Now I am going to hand you a 
picture, Exhibit No. 3. Have you seen these pictures, Mr. 
Ballard? 
A. Yes, sir. 
Q. I will hand you a picture, Exhibit No. 3 and ask you 
if you can point out the skid mark on there that 
page 276 } you ref er to T · 
A. Well, right here is the mark following the 
. rear tire of the taxi. 
Q. Is that the taxicab mark! 
A. Yes, sir. 
Q. Show that to the jury just so they can see the mark you 
are referring to. Did you see any other mark in the road 7 
.A. Well, I saw the rim mark there of the car .. 
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., 
Q. Where was that m.arkt 
A. Well, right here it looks, although this doesn't look as 
far behind the car as what it was. The mark was approxi-
mately parallel with the taxi. 
Q .. Para]).el to the taxi you saw a skid mark and what elset 
A .. It was a mark, a rim mark. The asphalt was fresh 
cut. 
Q. And that was parallel to the taxi and how far behind 
the Conner- car, would you say that wast 
A. I woul9- say about ten to fifteen feet. 
Q. That would be east of the Conner car Y 
A. Yes, sir. 
Q. Toward _}(ari<>n T 
A. Yes, sir. 
Q. Which side of the highway were those marks on that 
you observed1 
pag.e 277 } A. They were both on the south side. 
Q. On the s-outh side of the highwayY 
A. Yes, sir. 
Q. That would be in the lane of the east travel Y 
A. That is right. 
Q. Did you notice any other marks or breaks or any- evi-
dence in the road Y · 
A. No, sir, that is all. Of course, there was some gravel 
and stuff there scattered across the road. Bnt that could have 
been easily throwed on from the skidding of the automobiles. 
Q. From the skidding of the ears i 
A. Yes, sir. 
Q. What was the position of tI1e Conner car when yon 
saw iU 
A. Well, it was sitting at a slight angle with the front to-
wards tlie center of the highway, but it was over on the south 
side completely. 
Q. Which way was it headedY 
A. It was headed t<JWards Abingdon. 
Q. That would be west T 
A. That would be west. 
Q. Aud which side of the road was the faxica b on f 
· A. Well, the taxicab was clear across the high-
page 278 ~ way on the south side headed towards the filling 
station. 
Q. Completely on the south side of the road f 
A. Yes, sir;. 
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Mr. Gwynn: I believe that is all. 
The Court: Are you through with this witness in chief! 
Mr. Gwynn : Yes, sir. 
The Court: Perhaps we had better wait for cross exami-
nation until after lunch. 
Mr. Hoge: That is satisfactory with us. 
The Court: Gentlemen, we will adjourn until one o'clock. 
Don't let anybody mention the case to you. 
Mr. Gwynn: Do you want him to come back? 
Mr. Repass : If the Court please, we said we would not 
cross examine this last witness, and the court reporter will 
put it in his notes. 
(Witness excused.) 
(Thereupon, the court was recessed from 12 :10 o'clock 
p. m., until 1 :00 o'clock, p. m.) 
AFTERNOON SESSION, JUNE 21, 1949. 
The Court: Do you waive the calU 
Mr. Hoge: We do. Yes, sir. 
The Court: Let the· record show it. 
page 279 ~ Mr. Young: Call Mr. Scott, please. 
C. W. SCOTT, JR., 
the next witness, being first duly sworn, was examined and 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Young: 
Q. Your name is C. "\V. Scott, Jr.¥ 
A. Yes, sir. 
Q. Mr. Scott, where do you live! 
A. I live two miles and a half, Glenn Mill. 
Q. Two miles and a half west of Marion f 
A. Yes. 
Q. What is your occupation 7 
A. Miller. 
Q. You operate the Copenhaver Mill¥ 
A. Yes, sir. 
Q. Did you see this accident? 
A. No, sir. 
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Q. The accident now being tried? 
A. No, sir. 
Q. Did you come by there that nighU 
A. No, sir. 
Q. Did you see the scene of the accident the next dayY 
A. Yes, sir. 
Q. Could you tell the jury what time it was 
page 280 ~ when you saw it? 
A. I think it was in the forenoon. 
Q. You are will familiar with the location where it hap-
pened, of course, living right there, I take it? 
A. Yes, sir. I cross there about six or twelve times a day. 
Q. ,vm you p]ease describe the road coming up from the 
Copenhaver Crossing into the Lee Hig·hway, briefly. 
A. vV ell, say this is the Lee Highway, east and west. The 
railroad crossing is there. This intersection comes at an 
angle to the east, to the southeast. It is not a right angle. It 
leans a little to the east. 
Q. You face toward the east as you come in Y 
A. Slightly. 
Q. And the intersection, itself, is in the fashion of a "Y'', 
I believe? 
A. Yes. 
Q. Do you know how wide that intersection is as it enters 
the Lee Highway f 
A. I would judge twenty-four feet. 
Q. Do you know the distance from the railroad crossing 
up to the north edge of the Lee Highway, approximately? 
A. Approximately forty to fifty. 
Q. Feet? 
A. Yes. 
page 281 ~ Q. Mr. Scott, when you went out there the next 
morning after the accident in this intersection, 
or near it, did you see any fr~sh marks cut into the hard sur-
f ace of the highway? 
A. Yes, sir. 
Q. ·wm you please tell the jury where they were located 
and describe those marks. 
Mr. Repass: If the Court please, the witness has testified 
that he didn't see the wreck, that he wasn't there on Septem-
ber the 30th, that he was there in the forenoon on the follow-
ing clay. And we don't know, the record doesn't disclose 
whether or not any marks had been placed on the road, 
Mary W. Frazier, etc., v. Har.old Keith Conner 175 
C. W. Scott. Jr. 
whether or not any other vehicles had passed ther.e or marked 
the road. We feel that the evidence isn't proper on this point 
:and under those circumstances. 
The Court: What about this? He saw it how· many hours 
:after it happened 1 How many hours had elapsed? 
. Mr. Repass: He saw it in the forenoon, he thought. 
By Mr. Young: 
Q. Could you tell us about how many hours after the acci-
dent, assuming the accident happened between nine-thirty and 
ten the previous night, that you were there Y 
A. It was within twenty-four. It was within twelve. 
page 282 } The Court : Well, I believe I will let him an-
swer the question. 
Mr. Repass : Exception. 
By Mr. Young: 
Q. M:r. Scott, will you please tell the jury about how far 
the prineipal mark was from the center of the intersection 
and where it was located to the center of the intersection Y 
A. Could I have a picture? 
Q. Here is Exhibit No. 1 which may be of some help to you. 
A. Do you have one there with the end of the double line 
:showing·t 
:Mr. Gwynn: The one you have in your hand. 
The Witness: Yes, that is it. It shows the end of one line 
there, but the double line ends, too. I don't know whether I 
can show it to tl1e jury, or not. 
By Mr. Young! 
Q. Well, try, will you please, sir. 
A. Right here is the highway side of the wreck. And here 
is the end of the white line. There was one mark near here 
that was kind of a curve mark made by a tire, kind of twisted. 
And 'S'Omewhere along here there was another, a cut, rip, 
looked like it was made by a rim, or it could have been m-acle 
hy the frame, macle by metal, fre·sh cut in the asphalt, in my 
opinion. 
page 283 ~ Mr. Repass: We object. 
The ·witness: I was going to tell whether I 
tl1ought it was caused in this car wreck. 
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Mr. Hoge : We object. 
The Court~ Just tell what you saw. 
By Mr. Young: 
Q. Will you please tell the jury, Mr. Scott,. where yon smv 
that scar,, or twisted place that looked like a tire was shoved. 
Could you say how far that was, say, from the center of the 
intersection Y · 
· A. From the center of the intersection to opposite this sign,. 
from opposite the number 11 road sign where the taxi is set-
ting there, the phonograph shows it is setting there. I dicln 't 
see it setting there. ~,rom the center of the intersection to op-
posite that sign is seventeen steps. 
Q. To the eas.tt 
A. Now you understand, opposite that sign on the north 
side of the hig·hway back to the center is seventeen steps .. 
Now, that is opposite the number 11 sign. Then from thii;. 
sign down to the end opposite this is eight steps, and I woulcl 
judge that was about six steps. there. 
Q. From the sign east is about six steps to this mark t 
A. Yes. When I looked, I wasn't looking with the inten-
tion of testifying. I was just looking for my O'\\TU information .. 
Q. And that,.. as I understand it, that mark,, 
page 284 ~ than, was about seventeen and six, would be about 
twenty-three steps. east of the center of the inter-
section! 
A. That is right. 
Q, .. Which side of the road were those marks on f 
A .. On the south side 8nly .. 
Q. Can yon see those marks:? Do they show on this photo-
graph t 
A. Not plain enoogl1 for me to swear they were the marks. 
that I saw, that is, to my eye. I am not familiar with reading 
photographs. 
Q. Did yon see any debris such as dust or dirt or glass T 
· A. No, sir, there was absohrtely none there when I was; 
there. 
Q. It shows something· here on this picture. It seems to be, 
so:rt of a mystery what it is. Did you see any of this cis-
coloration hero fuat shows along here when you were out 
there¥ 
A. OiI. 
Q. No, it looks like something white there_ 
A. Nor I saw some oil stains·.. · 
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Q. That oil shows up underneath his car? 
A. Yes. 
Q. That black stuff. 
A. That is right. 
page 285 ~ Q. Which side of the road was that on? 
A. That was on the south side. 
Q. Did you notice any tire tracks that looked fresh 1 
A. I could see where this left-hand tire went off the shoul-
der. 
Q. Of which vehicle! 
A. Of this one here, the taxi. There was an imprint there. 
Q. There is another picture here somewheres. Are those 
exhibits¥ Yes. Did you notice this mark here that shows in 
this photograph when you were there, right there where my 
thumb is, that looked like a black tire mark? 
A. Yes, that is the one made,-I mean, the one I judged 
made by the taxi leading up to that point. 
Q. The taxicab was setting right up close to the,.....:....to that 
number 11 sign? 
A. I don't know. All I saw was the , track. 
Q. That is right. You weren't out there until the next day f 
A. And the oil stains on the ground there. 
Mr. Young: Cross examine. 
CROSS EXAMINATION. 
By Mr. Hoge: 
Q. Mr. Scott, you have testified as to the point 
page 286 ~ of the intersection of the road. How do you fix 
that point of intersection 1 
A. By the lines of travel. 
Q. Now, is it the center line of 659 on the north side i 
A. I don't know what number it is. 
Q. That is the road leading off north to the Copenhaver 
Crossing. Is it the white center line of that road extending 
to where it would intersect the center line of the Lee High-
way¥ Is that what you mean by the center point of the inter-
section! 
A. I mean the middle of the inte1rsection of the road that 
turns off between the railroad and Lee Highway. 
Q. Would you care to sketch that a little bit. 
A. (Witness sketches with pencil.} Say that is the Lee 
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Highway. That is what I was talking about, the center of 
this. 
Q. Now is that point that you are fixing there-
A. Say this is the shoulder and this is the hard surface 
here. 
Q. Yes. 
A. And this center here is where I was talking about. 
Q. Now the point you are fixing as the center of the inter-
section is on the edge of the hard surface of the 
page 287 ~ Lee Highway 1 
A. Here on the shoulder, yes. Either place you 
want to put it. 
Q. Then the hard surface of the Lee Highway would be 
approximately like that, except that this road turns to the 
west beyond that intersection. Is that right, it turns south 
beyond that intersection T 
A. ,vhich road f 
Q. The Lee Highway. 
A. It is right smart beyond it. 
Q. Now there is a road leading south from the Lee High-
way at or near the same point, the extension of 659? 
A. That is right. 
Q. "Tith reference to the center of this intersection here on 
the north side, where is the center of the intersection on the 
south side? 
A. vVell, it would be hard to establish the center on the 
south side on account of Mr. Hoover's filling station which 
comprises something like one hundred feet that everybody 
travels going into that south road. But as to establishing 
the east side of that intersection which would be down he1·e 
somewheres where the number 11 sign sits there right on the 
corner, you see, that is it, and that is it. 
Q. Now, I will ask you one thing. Does this number 659 
leading· north, lead off at a right angle to the high-
page 288 ~ way, or does it lead in westwardly at angles? 
A. You mean the west side or the east side f 
Q. The road, itself. 
A. The road, itself, forms something like the angle, some-
thing like that, to the highway, but the west side, the travel, 
you go,-I am judging by the traveled part of the road. The 
west side is more like this line. It comes out there more at a 
right angle than the east side comes out, and turning out 
there to the west, a car is sitting almost at right angles with 
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the highway, but one -coming in here from the highway us1mH.y 
comes in on that angle. 
Q. The one going out, then, coming east on the highway-
A. They usually travel right through the center going out 
:and going east. 
Q. Do they travel at right angles to the Lee Highway! 
.A. No. 
Q. Now where with reference to that same sketch, where 
is the railway crossing? 
A. Back here. 
Q. Mr. Scott, do you know whether you saw the scene of 
that wreck before or after any sweeping had been donef 
A. After. 
Q. It was afterf 
A. Yes, sir. There was no dust whatever.when 
page 289 } I saw it. 
Mr. Hoge: That is all. Thank you, sir. 
The Court: Will you mark that Lee Highway and N um-
ber 6591 
The ,vi tness-: How is that 1 
Mr. Hoge: Mark that Lee Highway and 659, please, sir .. 
The Witness: I don't know anything about what the num-
ber of it is, even though we live on it. 
lvir. Repass: We agree it is 659. .. 
lvir. Hoge: No question about that being 659. 
The Court: Now, can that be exhibited as Scott Exhibit? 
Mr. Hoge: We raise only one question. It is shown here 
that the road leads off at almost a right angle to the Lee High-
way, while as a matter of fact, all of the testimony shows that 
the road leads off at a different angle. 
The Witness: I indicated. Wait a minute. Let me mark 
il1e directions on there. I indicated it leads to the Lee High-
way in an easterly direction, not westerly. 
The Court: Southeasterly, I thought you said. 
The ·witness: Yes. The Lee Highway runs east and·. west. 
This part comes from the railroad crossing to the 
page '290 } Lee Highway is supposed to be coming in south, 
and should come in at right angles, but it does 
not. It bears slightly to the east, not much. I don't know 
what angle you would call it, but it bears to the east. 
The Court: I suppose that your exhibit shows that. 
Mr. R~pass = N 0:, sir, it doesn't. · 
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., 
The ·witness: I am talking about this being east and this 
being the railway crossing and this being the east side of that,. 
and this bears from this line here, two lines ove.r on this. 
paper, two lines over here. Doesn't that bear to the east t 
And this one here almost comes out a triangle. There is a 
sliight,-I am talking about where it is traveled. You were 
not. You see here is your railroad crossing. See, this. is your-
road. Here is your ruled line on the paper, and it crosses two 
of them, making a slight angle to the east. Is that correctt 
Mr. Hoge: Mr. Scott, let me as.k: you this question, pos-
sibly to clarify it. Isn't it true that the highway intersection 
is eastward, or southeastward, from the railway crossing! 
The ·witness: Yes, sir. The east,-the east side of it is. 
But the west-· 
Mr. Hoge: About how fart 
. The Witness : Possibly ten to twelve feet. No,v 
page 291 } I am talking a.bout the east side of the crossing 
and the east side of the intersection. Now the 
west side of the intersection is a different picture when yon 
go by the tarred sudace, asphalt surface of the intersection. 
It isn't curved that much. It is wider, much wider at the 
highway than it is at the railroad. 
Mr. Hoge: That is all we have. 
Mr. Young: Stand aside. 
The Court: Now wait a minute. Mr. Scott, how long have 
vou been familiar with that section there! 
.. The Witness : How is that t 
The Court: How long have you known that section,. tliat 
crossing and the Irighway, the location and so forth¥ 
The Witness: Well,. I have been familiar with them ever 
since Lee Highway went that way,. and I have. been more-
familiar with them since 1936 since I wa:s sned at this: same-
intersection for a wreck caused there-. 
The Court: :May I see counsel for a minute, and will you 
wait a second,. piease Y' 
(THEREUPON, the Court and eounseI retired to Cham-
be.i;s .. ) 
Mr. Hoge~ The witness, S'. 0. Scott, has· testified as to h-is-
view of the scene of tl1e wreck the foIIowing day and stated 
that it was after the dust and debris had been 
page 292 ~ cleaned up. And he has furthermore, in answer· 
to your Honor's: question, gone far afieid an<l 
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stated that he knew the intersection by virtue of the fact 
that he was sued on account of a wreck there some several 
years ago, which is strictly immaterial and not pertinent to 
the issues involved here. And on the objections stated by Mr. 
Repass to the Court as to Mr. Scott's evidence, and particu-
larly on this last statement in response to your Honor's ques-
tion, we move that his entire evidence be stricken from the 
record, and that the jury be instructed to disregard the state-
ments made by Mr. Scott, and particularly with respect to 
any wreck or suit in which he was involved over an accident 
there several years ago. 
The Court: Well, I will overrule the motion so far as all 
of his evidence is concerned. If counsel have no objections, 
I don't see where it would do any harm to tell the jury to dis-
regard the statement regarding the wreck having happened 
there several years ago involving him in litigation. Do you 
object to that? 
Mr. Gwynn: Yes, Judge, for the reason it looks like that 
would qualify him as a witness. He had ample opportunity 
to observe and to know what he was talking 
page 293 ~ about. He didn't say how the suit came out. 
The Court: That might have impressed it upon 
his mind and made him a good witness. 
Mr. Hoge: We except to the testimony of Mr. Scott in its 
entirety. 
The Court: Yes, I just overruled your motion. 
:Mr. Hoge : Exception. 
(THEREUPON, the Court and counsel returned into the 
courtroom.) 
RE-DIRECT EXAMINATION. 
By Mr. Young: 
Q. Mr. Scott, is ther~ a shoulder on the norfh side of the 
highway, say fifty feet,-from a point fifty feet east of the 
entrance of the Copenhaver Road on up to the entrance of 
that road? 
A. How many feet east 1 
Q. Fifty east on up to the entrance of the Copenhaver 
Road¥ 
A. I would judge it is fully twelve feet. 
Q. What is the character of. iU 
A. Smooth. Very decent traveling. 
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Q. What is it made oH 
A. Gravel. 
Q. Please state whether or not it is practically 
page 294 } level with the highway hard surface of Lee High-
way! 
A. Practically. 
Q. Now, give the same description, please sir, of the shoul-
der on the south side over that distance? 
A. The south shoulder to the highway is very narrow, 
mostly used for drainage. It is very rough along from that 
sign post on down past the yard fence to that house, and then 
the shoulder widens out, but goes down a very steep bank into 
a hole. I sould say some twelve feet of fill there. 
Q. Does it follow on the north side of the fence way all 
of the wav to the bottom of the hill f 
A. Yes; sir. You can drive a truck clear of the hard sur-
face. That is opposite the Lee Highway No. 11 sign. The 
mail passes there. 
Q. Does the shoulder widen as you get up towards the inter-
section, or remain the same width? 
A. About the same width. 
lVIr. Young: That is all. 
Mr. Hoge: That is all, Mr. Scott. Thank you. 
(Witness excused.) 
Mr. Young: Fred Conner, please, sir. 
FRED CONNER, 
the next witness, being first duly sworn, was examined and 
testified as follows: 
page 295} DIRECT EXAMINATION. 
By :M:r. Young: 
Q. You a re Mr. Fred Conner? 
A. Yes, sir. 
Q. Mr. Conner, where do you live! 
A. Marion. 
Q. What is your occupation? 
A. Automobile dealer. 
Q. How old are you? 
A. Thirty-five. 
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Q. Are you a brother of Harold Conner Y 
A. Yes, sir .. 
Q. You said you were in the ~utomobile business?. 
A. Yes, sir .. 
Q. Do you repair automobiles 7 
A. Yes, sir .. 
Q. Did you see the car that Harold was driving on the 
night of the accident right after the accident? 
A. No, sir. 
Q. How long after the accident did you see his car 7 
A. I don't remember. Some time,-I saw it while it was 
in storage before it was hauled away to the junk yard down 
below town. 
Q. Can you state to the jury wh~ther the con-
page 296 ~ di tion of that car had been changei! in any way 
when you saw it f 
A. No, there was no change in the condition of it. 
Q. It was in the same condition as it was right after. the 
accident, was it? _ 
A. Well, I don't know about that. I didn't see it right after 
the accident. I mean, the second time I saw it, it was the same 
condition as when I saw it while it was in storage. Then I 
didn't see it right after the accident. 
Q. When you first saw it, what was its condition Y 
Mr. Repass: If the Court please, we object to this line of 
questions directed to the witness, due to the fact that he has 
stated that he didn't see the car· following the accident. ·n 
was some time later, and he didn't know exactly when. Now, 
we can't conceive of this type of evidence in answer to these 
questions being material, or being relevant with reference 
to what happened at the intersection of the Copenhaver Road 
on the Lee Highway on September the 30th. The witness says 
that he doesn't know what the condition of that car was with 
reference to whether or not it had been changed, and he 
doesn't know exactly what time it was after this wreck that 
11e viewed the car. The damages to the car operated by 
Mr. Conner are not in issue in this case. This suit is not 
for damages to that car. 
The Court: I believe that is a good objection, 
page 297} gentlemen. 
By Mr. Young: 
Q. Could you state how long after the accident it was when 
you saw the car Y 
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A. I don't remember. 
Q. Do you have any ideaf 
A. Well, probably a week. 
Q. Do you think that would be approximately correctf 
A. Approximately so. 
Mr. Repass: Now, we renew the motion, under the ques-
tion and answer .. 
Mr. Young: You mean renew the objection .. 
Mr. Repass: The objection to the testimony on this sub-
ject. The witness has no stated that it was approximately 
a week fram the time that this wreck took place that he saw 
the car ... 
The Gou.rt: I believe the objection is good. 
Mr. Y,~ung: Maybe this will clear it up .. 
By Mr. Young: 
Q. Do you know whether there was any change-I might 
have asked you this-in the co.ndition of the car, whether 
it was in the same condition as it was rig·ht after the acci-
dentY 
A. How is that again~ _ 
Q. Do you know whether the car was in the 
page 298 } same condi- when yon saw it as it was then the 
accident happened right after the accident? 
A. To my knowledge, it was in the same condition. 
The Court: I believe his objection is good, Mr .. Young. 
Mr .. Young: Very well,. sir. That is all. 
Mr .. Hoge: That is all. Stand aside. 
(Witness excused .. ) 
JAM.ES- B. RICHARDS'ON 
the next witness, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION. 
By Mr. Gwynn : 
Q. Your name is James B. Richardson f 
A. Yes, sir-.. 
Q. I believe you are deputy sheriff o:f" Smyth County °l 
A. Yes,: sir .. 
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Q. Mr. Richardson, are you familiar with the, what we call 
the Copenhaver Crossing and intersection? · 
A. Yes, sir. 
Q. About how far.,is that from west of Marion Y 
A. It is approximately two miles, I would say. 
Q. Two miles. Are you familiar with the location of the 
land here as to how far it is from this hill that 
pag·e 299 ~ you top east of the crossing out to the crossing T 
A. Yes, sir. 
Q. What distance is tbaU 
A. It is about approximately two~tenths of a mile. 
· Q. Two.tenths of a mile. Can you give us that in feet? 
A. A thousand feet. 
Q. A thousand feet. Is there anything to obstruct the view 
when you top this hill, out to the crossing·¥ 
A. Going west, no. ' 
Q. Going west T 
A. No, sir. 
Q. And can you state the general contour of the road after 
you top the hill, as to how it lays on out to the crossing¥ Just 
describe that. 
A. Well, for approximately three or four hundred feet, 
there is a downgrade from the top of that hill and then a 
slight upgrade for six hundred feet to the crossing. 
Q. You say the downgrade is four hundred feet, and then 
you start up six hundred feet to the crossing·Y 
A. Yes, sir. 
Q. Is there anything to obstruct your view along the high-
way Y 
A. No, sir. 
Q. Are you familiar ,vitb the sign-post there, 
page 300 ~ number 11, I believe, in this picture, this sign-
post and its location 1 
A. Yes, sir. 
Q. Where is that located, }4r. Richardson? 
A. It is on the south side of tbe highway just east of tlle 
right-hand crossing, just ea.st of the crossing that goes to 
the north. 
Q. Are you able to state bow far it is from the intersection 
to that sign-post from the center of the intersection f 
A. Approximately thirty-feet. 
Q. Thirty feet from the center of the intersection. Now, 
Mr. Richardson, in this picture, Exhibit No. 1, how .is the 
highway marked there. Is there a solid line, or a broken line f 
A. A solid line on the north tl1at extends from just west 
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of the swag· to out here in front of Charlie Johnson's home 
some one hundred fifty yards on beyond this. 
Q. On west' of the intersection? 
A. And there is a broken line right ilere at the intersec-
tion broken on the rig·ht beaded east all of the way down. 
Q. Can you tell how far it is from the center of the inter-
section down to the center of this broken line that is on the 
south side of the solid line? 
A. Well, I imag·ine that line right there, that broken line., 
is sixty-five or seventy feet. 
page 301 ~ Q. From the center of the intersection down to 
where it ends is sixty-five or seventy feeU 
A. No, I would say that who]e solid line is sixty-five or 
seventy. It is approximately thirty from the center of the 
intersection down to there. 
Q. Down to there, thirty feet. Do you know how many 
steps it is from a point opposite the highway sign 11 down 
to the end of the short line? 
A. It is ten steps which would be thirty feet, and then from 
that point there opposite the sign back to the center of the 
intersection, it is ten feet. 
Q. That would be thirty more? 
A. And then that line extends on several more feet. 
Q. On west? 
A. On west. 
Q. But from the center of the intersection to the end of 
that line it is sixtv fecU 
A. Sixty feet. ~ 
Mr. Gwynn: That is all. 
CROSS EXAMINATION. 
By Mr. Hoge: 
Q. Did you make any measurements down there, Mr. Rich-
ardson Y 
A. Orly by steps. 
page 302 ~ Q. You stepped it off Y 
A. And by speedometer. 
Q. When did you make those measurements? 
A. Yesterday .. 
Q. Do you know whether the road is in the same condition 
now as it was at the time this wreck happened? 
A. Well, these marks have been repainted in the last 
month .. 
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Q. They have been repainted! 
A. However, the solid line is the same as the line that was 
there. I don't know about the short line .. 
Q. You don't know that the broken line was the same loca-
tion as it orig·inally was? 
A. It is the same location. It could be a little longer or 
a little shorter. 
Q. I see. Now, Mr. Richardson, you also stated that it was 
dear visibility, nothing to obstruct the view from the top of 
the hill looking westward to the intersection 7 
.A. Yes, sir. 
Q. What is the situation with reference to visibility of a 
person driving a car on 659 from the railroad crossing up 
to the Lee Highway, and his visibility eastward on the Lee 
Highway? 
A. Exactly the same. 
page 303 } Q. He has a full view of the road for that thou-
sand feeti 
A. Yes, sir. 
Q. You have· also pointed out the center of the intersection. 
How have you arrived at that, Mr. Richardson? Do you want 
to sketch it? 
A. From exactly opposite this sign. Here is the sign 
across here. It was ten steps this way to the end of this 
white line and ten steps back off directly across from the 
intersection. That was the approximate length of that white 
line with the exception of maybe six feet. 
Q. Now, as a I gather, ten steps back from where that dirt 
was-
.A. But directly back from this; it is ten steps from the 
end of this line. 
Q. And ten steps back to a point mic~dle the opposite of the 
center of the road coming out from the north side? 
A. That is right. 
Q. And you speak of the middle of the road where it strikes 
the shoulder on the north si.ae as being the middle of the 
intersection 7 
A. That is right. 
Q. Are these roads exactly opposite each other f 
A. No, sir, they are not. As well as I remem-
pag-e 304 ~ ber, this tkis road is slightly to the east of this 
intersection. 
Q. On the south side? 
A. This road comes in by this filling station, is more ac-
cessible than this. But this part of the intersection here is 
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James B. Richardson. 
farther to the east than the entrance to the north intersec-
tion. 
Q. The south intersection is farther to the east than the 
M~Y · 
A. Yes. 
Q. What was. the nature of that approaching road from 
the railway crossing up to the highway¥ 
A. Its con~truction, you meant 
Q. Yes,..and its direct course that it follows. 
A. Well, when it comes out, if you were going west com-
ing from the north, it is more of a right angle turning west; 
but coming east, it turns off at an angle, not a forty.five, I 
don't know what degree it would be, but .it is quite au angle. 
It is more of a forty-five, thoug·h, coming out going west than 
it is this way. 
Q. In approaching the Lee Highway from tl1at road, is it 
true that a car· is headed almost directly eastward on the 
Lee Highway as it comes up to the intersection Y • 
A. He would be headed southeast, not directly east, hut he 
would naturally head southeastward. 
page 305} Q. I believe you stated he is not at right angles 
to the road Y 
A. No, sir. 
Q. And the end of the white line, as yon have testified, was 
as you saw it yesterday! 
A. Yes~ sir. 
Q. Not as it was at the time of tbis wreck Y 
A. No, sir. 
Mr. Hoge: That is all. Thank you. 
Mr. Gwynn: That is all. 
(Witness excused.) 
:M:r. Young: We rest, your .Honor~ 
Mr. Gwynn: Any rebuttaU 
Mr. Hoge: If your Honor please, we have no rebuttal 
testimony. 
The Court: Yon have none. 
Mr. Hog·e: We have no rebuttal testimonv. 
The Court : All right. .. 
This- was all the evidence introduced .. 
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Mr. Young: We have a motion to make, but we will make 
that, of course, when the instructions are settled. 
The Court: I believe I will let the jury leave the room. 
page 306 ~ ( Thereupon, the jury retired.) 
The Court: Have you exchanged instructions? 
:Mr. Hoge: No, sir, we were waiting for their motion. 
THEREUPON, the following proceedings were had in 
chambers: 
Mr. Young: If tlle Court please, we want to renew our 
motion at this time to strike the plaintiff's evidence, because 
it shows as a matter of law. tl1at the taxi.cab driver Catron 
was guilty of negligence that contributed proximately to the 
accident. 
Mr. Hoge: I believe we have said everything we could on 
the original motion. It is the same motion just made at the 
end of the plaintiff's evidence. It seems to me that there is-
a jury question involved without a doubt, and it should go to 
the jury. 
The Court: vVby do you say that it is shown as a matter 
of law, Mr. Young: 
Mr. Young: Because the plaintiff's ca~e can not rise any 
higher than the testimony of the taxicab driver Catron, who 
was the plaintiff's employee and engaged on the plaintiff's 
business at the time of the accident. And Catron 's evidence 
shows for the reasons I stated a while ago when 
page 307 ~ I made the motion originally, that he was guilty 
of negligence at the time and place of the acci-
dent. 
If he were, his negligence is imputable to the plaintiff, Mrs. 
Frazier, and would, of course, bar a recovery. 
The Court: But I am asking, why is his negligence shown 
as a matter of law? 
Mr. Young: As I stated when we first made the motion, 
he testified that he was down in the swag which is at the 
bottom of the hill between five and six hundred feet east of 
the point of the accident according to the evidence.· He saw 
the defendant's automobile ~topped a few feet north of the 
north edge of the hard surface of the Lee Hiidnvay. He 
stated that he was then making· a speed of about fifty miles an 
hour; that he saw the defendant's automobile beaded into 
the Lee Highway; that he, Catron~ did nothing at all to avoid 
the accident between the time that lie saw the defendant's 
automobile stopped there, and the time of the accident. He 
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didn't blow his horn. He didn't slacken his speed, and he 
did nothing whatsoever to avoid the accident in the interim 
between the time he saw the defendant stopped there on the 
edge of the highway and the moment of the colli-
page 308 ~ sion. He testified that he approached the inter-
section, and that as he came on up there, the de-
fendant, he says, pulled out into the highway on him when he 
was close. 
He first said that when the defendant came out, as he ex-
pressed it, the defendant was between forty-five and fifty 
yards ahead of him. He later hedged on that and was in-
definite as to how far the defendant was, except to say that 
he was close to the def enclant. 
Our contention is that when he saw the defendant stopped 
on the edge of the highway, some five or six hundred feet 
in front of llim, apparently headed into the Lee Highway, he 
had the right, the law required him to assume that the de-
fendant was expecting to enter the Lee Highway, and it then 
and there became his duty to use ordinary care to prevent the 
accident, and to take whatever _steps safety required to avoid 
the accident. He negligently failed to do so, and his own 
testimony shows that he did nothing whatever between the 
time he was in the swag five or six hundred fe~t from the 
defendant's stopped car, until he got right up there, as he 
expressed it, very close to the defendant, a distance of some 
four or five hundred feet. And in that space, and 
page 309 ~ in tllat time, by his own testimony, he did nothing 
at all to avoid the accident. 
That is shown by his own testimony, and the plaintiff's 
case cannot rise any higher than the testimony of her em-
ployee and taxicab driver at the time of the accident. 
Mr. Hog·e: If your Honor please, if the interpretation 
that has been placed upon Kermit Catron 's testimony were 
accepted, it sounds to me like much wishful thinking, rather 
than the record, the evidence disclosed before the jury. It 
would convict Kermit Catron on his own statement of a de-
liberate collision and a deliberate act. That testimonv was 
not before the jury. ., 
Mr. Young: ·we agree with that statement. 
Mr. Hoge: That testimony was not before the jurv. Ker-
mit Catron 's statement to the jury was that he was v;ry close 
to the Conner car, so close that he had no opportunity to pass 
in front of the car, so close that if he had proceeded in a 
straight line, he would have struck the center of the car, so 
close that he had to make a quick decision, and he tried to 
g·o in front of the Conner car. 
Mary W. Frazier, etc., v. Harold ~eith Conner 191 
page 310 ~ When he first saw the Conner car, he had a 
right to assume that the Conner car would obey 
the law. .And the law says without doubt and very explicity, 
that a car approaching an intersection from a side road on 
a stop sign must stop; and in the case of Otey against Bless-
ing, a Wythe County case, I believe Mr. Young was counsel, 
.a very similar case here, that he must not only stop, but he 
must remain in a place of safety when there is a car ap-
proaching dangerously near. He not only had to stop, as the 
statute says, but he has to remain stopped. He has no right 
to come into an arterial highway in the face of oncoming 
traffic. Now how, on the evidence, how this man could be 
_guilty of negligence as a matter of law is quite beyond me. 
Mr. Gwynn: If the Court please, just a minute and I am 
through. I think the weig·ht of authority is with us. The 
cases hold that if Conner had entered the Lee Highway with-
out stopping, and Catron could have avoided the accident by 
slackening his speed or blowing· his horn or changing his 
gears, the law certainly is definite that the duty shifts upon 
him to do so. ·we did enter the highway properly. And here 
Catron with his own testimony says he did noth-
page 311 ~ ing. I had the right of way. The law gave me 
fifty miles an hour, and I took it. Now that is 
the evidence in this case; and that throws the burden on him; 
and that makes him negligent. 
Mr. Repass : If your Honor please, I would like to say in 
answer to that, that I think under the law and the evidence 
in this case, that if the Conner car hadn't stopped at all., if 
it hadn't stopped at all, I think that Kermit Catron would 
have been in a position and would have done something with 
his cab and would have been warned that he had to do some-
thing. But he saw this Conner car stopped and comply with 
the law with reference to the stop sign at that point. He is 
not chargeable in any way with the fact that Conner was 
going to take a fresh start and come out in front of him. 
I think they would have been much better off if he hadn't 
stopped at all, because then we would have known just what 
the situation was. 
The Court: vV ell, gentlemen, I believe I will overrule the 
motion. 
Mr. Young-: "'\Ve except. 
(Whereupon, the instructions were then considered by the 
Court and Counsel, in Chambers, as follows:) 
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page 312 ~ INSTRUCTION NO. 1 (Refused). 
The Court instructs the jury that it was the duty of Harold 
Keith Conner to come to a complete stop before entering the 
Highway and to remain there until he could ·proceed with 
safety; that Kermit E. Catron had the right to assume that · 
Harold Keith Conner, the defendant, would so stop his car 
and remain in a place of safety i that Kermit E. Catron had 
the right to drive the Frazier car assuming that Conner would 
so comply with the law; and if the jury believe from the evi-
dence that Harold Keith Conner drove his car into the High-
way when the Frazier car was approaching dangerously near,, 
then the jury must find Harold Keith Conner guilty of negli-
gence, and if the jury further believe that such negligence of 
Harold K~ith Conner, the defendant, was the proximate cause 
of the wreck then the jury should return a verdict for the 
plaintHr;-" Mary Vtl. Frazier, against the defendant, Harold 
Keith Conner, in the amount of the damages sustained. 
Mr. Gwynn: ·we object to that instruction. It is not com-
plete. It omits, altogether, any duty imposed upon Kermit 
E. Catron by law that he should do what is necessary, or what 
a reasonable man could do to avoid the accident. Aud by the 
instruction omitting that duty imposed upon Kermit E. Cat-
ron, we object to the instruction. It is not proper 
page 313 ~ under the evidence in the case. It is not appli-
cable under the facts in this case, and it is not 
proper in the form it is given. 
Mr. Young: We object further to instruction No. 1 for 
the reason that the law did not impose on Harold Conner the 
duty to remain there on the side of the road until J1e could 
proceed with safety, but until he reasonably believed that he 
could proceed in safety, and it is a question for the iury as 
to whether he acted reasonably in going into the highway 
at the time that he did do so. The test is whether or not he 
reasonably believed that he could proceed into the highway 
with safety as set forth in the case of Temple against Elling-
ton, 177 Virginia page 134 at 146 .. 
The instruction further, near the end, should set forth 
that the neglig·ence of Harold K. Conner, if any, was the sole, 
proximate cause of the accident and should also exclude the 
principle of last clear chance, since it is a peremptory in-
struction and presumably sets forth the entire case on which 
the plaintiff seeks to recover. 
The Court: Are you through¥. 
Mr. Young·: I am through. 
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INSTRUCTION NO. 2 (Refused). 
The Court instructs the jury that if you believe 
page 314 ~ from the evidence that Kermit E. Catron drove 
the Frazier car to the left across the double white 
line in a sudden emergency, created without fault on his part., 
and that in so doing, he acted as a man of reasonable pru-
dence might have done, then Kermit E. Catron is not guilty 
of negligence even though the jury may further believe that 
Kermit E. Catron failed to make the wisest choice or that he 
might have avoided the collision by proceeding straight or 
by turning to the right. 
Mr. Young: We object to that instruction, because the evi-
dence shows that if it was an emergency, it was created at 
least with the participation of Catron; and therefore the in-
struction would be contrary to the evidence on the part of the 
plaintiff, herself. 
l\Ir. Gwynn: That instruction is not applicable to our case, 
your Honor. That is our objection to that. 
INSTRUCTION.NO. 3 (Refused). 
The Court instructs the jury that even though you may be-
lieve from the evidence that Kermit E. Catron was negligent 
in the operation of the Frazier car, if the jury further be-
Jieye from the evidence that the defendant, Harold Keith Con-
ner, in the exercise of due care, had a chance to prevent the 
wreck, and failed to do so, then the jury should 
page 315 ~ find a verdict for the plaintiff against the de-
fendant. 
Mr. Young: "\Ve object to that instruction. The instruc-
tion evidently attempts to set forth the doctrine of the last 
clear chance. "\Ve object to it on several grounds. In the 
first place, the evidence shows that if anybody had a last 
clear chance to avert the accident, it was the plaintiff's taxi-
cab driver, himself, and not the defendant. And as the Court 
of Appeals bas said recently, the doctrine of the last clear 
chance is a two-way street. Even if the instruction were ap-
plicable, as we submit to the Court it is not under the evidence 
in this case, it does not correctly set forth the principle of 
the doctrine of the last clear chance. The one obvious ob-
jection to is is that according to the instruction, if the de-
fendant had any chance, clear, last or otherwise, accordin~ 
to the instruction, he would he liable if he did not take ad-
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vantage of it. The words "last clear'' would have to go in 
immediately preceding the word ''chance.'' 
The .Court: Have you got the case there about a two-way 
street? 
Mr. Young: 167 Virg·inia. I might say we have an instruc-
tion we want to offer on the last clear chance, too. 167 Vir-
ginia, 293, is the case, Judge. 
page 316 ~ INSTRUCTION NO. 4 (Refused). 
The Court instructs the jury that if you shall believe from 
the evidence that the plaintiff, Mary W. Frazier, is entitled 
to recover her damages, then in fixing such damages you 
should take into account the actual cost of r.epair of her auto-
mobile and the value of the loss of use thereof to the plain-
tiff as a result of the wreck. 
Mr. Young: Of course we object to that instruction, if 
your Honor please, because there is no evidence of the loss 
of use of the taxicab. There has been no testimony of the 
value of the loss of the taxicab, other than the evidence of the 
loss of profits which we objected to and your Honor admitted, 
and we are ready to present our authorities on that. 
The Court : Did they prove the loss of profits, or did they 
just prove the loss of profits from this cart 
Mr. Gwynn: The loss of profits from this car. They took 
a basis of nine weeks preceding the accident. 
Mr. Hoge : I don't see how we could prove the loss of 
profits from a half dozen other cars. 
The Court: She had other cars. I believe the testimony 
was that none of them was in constant use all of the time, ex-
cept two. 
Mr. Repass : And this one was used in the usual course of 
business in the nine weeks immediately preceding 
page 317 } the wreck just as she had always used it. That 
considered the proposition of idle time. She so 
stated that when Mr .. Catron was not driving the car dur-
ing the nine weeks, that they parked it. 
Mr. Gwynn: We think, your Honor, that since they failed 
to show that they couldn't have hired another· car, that the 
damage would have been the rental for another car, or the 
charge for getting another one. 
Mr. Repass: She couldn't have used another car if she had 
hired it because of the insurance features and because of hav-
ing to get a permit from the town over here. 
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Mr .. Young: There is no evidence in the record. The burden 
1 s on you to prove those things. . 
.Mr. Hoge: You .are asserting that we should hir~ another 
~ar? · · 
Mr. Young: The law requires you to do it. Th~ burden 
is on them to establish it if the Court wants to hear the au-
thorities. 
Mr. Repass: This is not .a priv.ate car.. This is .a husiness 
ccar. 
The Court: Have you g.ot one case that bears on lt. 
Mr. Hoge: I might say that tltls instruction is copied from 
.a .similar case :of P.arSl)ns .against Copenhaver, 
page 318 ~ the instruction that this Court issued in that case. 
The Court: Have you got one case that bears 
()n iU 
Mr. Young: I couldn't find a Virginia case. 
The Court: Have you finished your objection! 
Mr. Yom1g: We object to Instruction No. 4, because the 
majority rule is that before the plaintiff can recover for loss 
of profits wh.ich is sought to. be done ln this case under this 
'instruction, the burden is on the plaintiff to establi'Sll that th~ 
plaintiff could not hire another automobile to take the place 
of the damaged taxicab. There is an absolute absence of ·any 
ievidence in the record that the plaintiff could not do that, nor 
is there any other evidence in the record of the loss of use of 
this taxicab. The only evidence of loss of use is a purported 
Joss of profits which the weight of authority says 1is not ad-
missible in the evidence to establish the loss of use of a taxi-
·Cab. We object to the instruction on that ground. We have 
authorities tliat we are ready to submit to the Court to .sustain 
-our position. 
Mr. Hoge: If your Honor please, just one word along th.at 
same line. We have, likewis~, looked at the Virginia· law, 
:and we don't find any case in the affirmative. We do find a. 
·case that by inference allows loss of use in the loss of profits 
to the value of the loss of the use as stated in that instruc-
tion. It is a case that is in 171 Virgfoia 62, on page 
pa~ 319 } 78. I don't recall the name of the case. The Court 
11eld that conjectory damages could not be proven, 
could not be recovered, but held by inference that the vala.e ~f 
loss of use could be recovered if 'Subject to proof. 
Mr. Repass: We are not proving and relying on the loss of 
profits. ,v e are speaking and have introduced evidence on 
the loss of profit as pertaining to this particular car, not the 
loss of the profits with reference to her business as a whole, 
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or as a unit2 but with reference to the loss of profit as to tbis. 
one particular car. 
Mr. Young : The distinction jus.t made is. metaphysical so 
far as I am concerned, and I am unable to understand the-
distinction just made by Counsel. However, we would like: 
to object to the instruction further, which I don't hink I 
stated1 on the ground that the profits. are speculative, contin-
gent7 remote and' uncertain, and for the further reason that 
the plaintiff, he:rs.eJf, tes.tified that her 11 tabicabs were never,. 
practically never ,in use constantly, and that one or two or 
more of them·wete· more or less constantly idle, despite the· 
fact that she operates,. or attempts. to operate the cabs twenty-
f our hours a day .. 
INSTRUCTION NO. 4-A (Glven) .. 
The Court instructs the jury that if you shall believe from: 
the evidence that the plaintiff, Mary W. Fraziet\ 
pag_e 320 ~ is entitled to recover her damag_es, then in fixing; 
such damages you should take into account th~ 
actual eost of repair of her automohile. 
{Instruction No. 4-A was given without objectioIL}. 
INSTRUCTION A (Refused),. 
The Court instructs. tµe jury that the burden is: on the plain-
tiff to prove that the defendant, Harold Conner, was. negli-
gent and that his neg·ligence was the proximate. cause of thfr 
M.cident and further instructs· you that this must be proved! 
by m prepom.derance of the evidence·, that is, the: evidence of-' 
the plaintiff must outweigh the evidence of the defendant;: 
lil@wever r the Conrt instructs y.on that if you believe the plaini.. 
tiff's driver wa:s negligent and that his negligence contributed 
proximately to cause the accident it is your duty to find aver-
dict for the defendant. 
Mr. Hoge~ If the Court please, on that instruction, par-
ticularfy, it tells the jury that the burden of proof rests: 
011 the plaintiff, '' And that Iiis negiigemro was the proximate-
ca11rs<iJ o:f' the accicfent and further instructs you that tilis m11st 
be proved by a preponderance of' the evidence, that is, the 
evidence of tlle plaintiff must outweigh the evi-· 
page 321 f dence of tile defendant,,., and omits any instrnc--
tion to the jury as to· what mam1er or how tbe y 
shall determine the weight of the evidence. Irr. other words,, 
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it leaves it to the jury as to which party introduced the 
greatest number of witnesses. We don't believe that that is 
proper to leave in the minds. of the jury any such inference. 
~rhe instruction certainly should go further and tell the jury 
that it is the sole judge of the evidence and the weight of 
the evidence, and that it may disregard the testimony of any 
single witness. 
Mr. Young: We concur in that and expect to offer an in-
struction on that, that the jury is the sole judge of the credi-
bility of the witnesses, and what weight, if any, is to be given 
to any particular witness. 
Mr. Hoge: I might say further that the instruction is repe-
titious of the next instruction offered; that is, "B" covers 
practica1ly the same territory so far as the jury is concerned. 
:Mr. Repass: Aud further, the plaintiff objects to the in-
struction referring to this collision, or wreck, by the use of 
the word "accident". The word "accident" in its general use· 
carries the thought that it is an unavoidable happening. 
The Court: On that, do you have any objection to sub-
stituting ''collision'' for ''accident''? 
page 322 ~ :Mr. Young: None whatever. 
INSTRUCTION B (Refused). 
The Court further instructs the jury that if you believe that 
both the plaintiff's d1iver and Harold Conner were negligent 
at the time and place of this accident and the negligence of 
both contributed proximately to causing the accident it is your 
duty to find a verdict for the defendant; it is not the province 
of the jury to weigh or compare the negligence of the plain-
tiff's driver and the defendant; if you believe from the evi-
dence that both were neg·Iigent and the negligence of both con-
tributed to cause the ·accident your verdict should be for the 
defendant. 
:Mr. Hoge: "\Ve object to the instruction on the ground 
stated, that it is repetitious of instrnction "A", and on the 
further ground that it is not supported by credible evidence. 
Of course, the instruction is subject to the same objection as 
made by Mr. Repass regarding the word "accident". 
INSTRUCTION C (Refused). 
The Court instructs the jury that the mere happening of 
the accident did not give the plaintiff the right to recover; the 
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burden is on the plaintiff to prove that the de-
page 323 ~ fendant was negligent in some particular claimed 
and that the defendant's negligence was the 
proximate cause of the accident, and the plaintiff must estab-
lish these things by a preponderance of the evidence, as set 
out in instruction one. 
Mr. Hoge: Again the word "accident" is used in the in-
struction improperly. 
Mr. Young: I say, I don't object to that if you want it 
changed anywhere to the word ''collision". We haven't the 
slightest objection. · 
Mr. Hoge: And further, the jury is left without any guide 
as to what constitutes a preponderance of the evidence or 
the weight of the evidence or how to determine either of those. 
Furthermore, it refers to another instruction, while as a mat-
ter of law, the jury is to determine and reach its verdict on 
all of the instructions of the Court without single instruct.ions 
being pointed out with emphasis. 
Mr. Young: I think we might say it without using the words 
'' set out''. ·v,.r e might use the word ''defined''. We would 
he willing to put that word in there, using either the words 
"defined" or "set out". I don't see that it makes any dif-
ference. 
The Court: I believe we are having too much 
page 324 ~ argument. Just state your objections clearly and 
concisely. 
INSTRUCTION D (Refused). 
The Court instructs the jury that if at the time and place 
of this accident Kermit Catron, the driver of the taxicab that 
collided with defendant's automobile,. was guilty of negli-
gence, the law imputes said negligence to the· plaintiff, Mrs. 
Frazier, the same as if she, herself, were driving the said 
taxicab, and if you believe from the evidence that said Catron 
was guilty of negligence and his negligence contributed proxi-
mately to cause the damage to the taxicab, your verdict should 
be for the defendant. 
Mr. Repass: Our objection to that instruction is that after 
the words '' said taxicab", the remaining part of the instruc-
tion is a duplication of some of the other matters mentioned 
in the instructions offered and should be eliminated. 
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INSTRUCTION NO. D-1 (Given). 
The Court instructs the jury that if at the time and place 
of this accident Kermit Catron, the driver of the taxicab 
that collided with defendant"s automobile, was guilty of neg-
a.igence, the law imputes said negligence to the plaintiff, Mrs. 
Fr.azier, the same as if she herself were driving 
page .325 } the the .said taxicab. 
{Instruction No. D-1 was given without objection.) 
INSTRUCTION E (Refused) .. 
The Court instructs the jury that if you believe from the 
~vidence that there was a solid white line on the taxicab's side 
of the center of the highway at the point of collision and that 
the taxicab involved in the collision crossed said solid line im-
mediately preceding the collision, his crossing of said solid 
line was negligence and if it contributed proximately to cause 
the accident your verdict should be for the defendant. 
Mr. Hoge: If the Court please, that instruction omits en-
tirely any crossing of the white line due to the emergency 
created by the defendant or any possibility that the plaintiff 
legally crossed the white line or crossed it as a result of the 
:accident after the collision occurred and takes away from 
the jury all consideration of any of those points. It tells the 
jury as a mater of fact and law that the crossing of a white 
line is negligence per se, _ wl:iich is not true. It represents to 
the jury tlmt the crossing of a white line cannot be made 
under any circumstances or conditions. 
page 326 } . INSTRUCTION F (Refused) .. .J. ., 
The Court instructs the jury that if you believe from the 
evidence that Kermit E. Catron, the driver of the taxicab, 
was driving at an exce·ssive speed at the time and place of 
this accident considering the conditions then prevailing ud 
that said excessive speed proximately contributed to cause 
the accident, your verdict should be for the defendant. 
Mr. Repass: This instruction is objected to, in that it 
directs the jury to ·consider only one item of evidence, which 
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is speed and speed alone, when the verdict of the jury must 
be based on all evidence introduced. That is all .. 
INSTRUCTION G (Refused) .. 
The Court instructs. the iury that if the defend.ant,. upon 
reaching the' Lee Highway from the Copenhaver Road,i 
stopped and.looked in both directions for approaching traf-
fic on the Lee Highway, and entered said highway under the: 
belief that h~ had time and opportunity to cross said highway 
safely and in doing all of which, acted as a· reasonably pru-
dent person would have acted in the same circumstances, 
then he used the degree of care required of him b.y law in 
entering the said highway .. 
PE:tge 327 ~ Mr .. Hog·e: The. cas.e of Otey against Blessing. 
is cited as a case directly in point, where it was. 
held that. the defendant entering an arterial highway_ from a 
&>ide road must stop and must remain that place of safety 
in the face of oncoming traffic approaching dangerously near~ 
We can present that case to the Court. 
We further object to the instruction on the ground that the· 
question of the defendant's belief that he had time and oppor-
tunit! _to cross the highway is not permitted in the statutory 
prov1s10n. 
Mr. Young= On that point, I would like to make this state-
ment. It might be of some help to the Co.mt. 
Although it is the contention of the defendant that he hacl 
successfully crossed the intersection and arrived in the east-
bound lame of the highway, still it is. the contention of the· 
plaintiff that Ire had not done so, that he had gotten only to, 
about the middle of the Lee Highway. Under the la,v as we· 
understand it as set forth in the case of Te1n11le- against 
Elli'l.1,gton, a recent case, if the person entering the main high-
way, acting as a prudent person would do, thought the car 
was approaching- on the main highway far enough away to, 
permit himself to safely enter the highway, he has exercised 
due care. 
The instrnetion can merely tell the jnry that they may find 
from the defendant's evidence that the defencl-
page 328. f ant did act as an ordinarily prudent pers·on would 
act, if' he looked reasonably and believed reason-
ably that he had a: reasonable opportunity to cross the liigh--
way. Now that is our theory 0£ the case, and the instruction 
would permit the jury to find for the defendant under our 
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evidence from our theory of the case if they believe that our 
theory of the case is supported by the evidence. The gentle-
men on the other side have their instruction that supports 
their theory of the case, that if the jury believes that the de-
fendant entered the Lee Highway when the plaintiff's taxi-
cab was dangerously close, of course they will find for the 
plaintiff. But this instruction merely permits the jury to find 
for the defendant on our theory of the case under our evi-
dence, if they bel-ieve that our theory is sustained by our evi-
dence, and it is offered under the authority of Temple against 
Ellington. 
INSTRUCTION H (Refused). 
The Court instructs the jury that if you believe from the 
e.vidence in this case that the defendant, Harold K. Conner, 
upon arriving at the Lee Highway stopped and looked for 
traffic approaching along said highway as a person of ordi-
nary pruden~e would do and reasonably believed that he had 
sufficient time· to cross said highway, and if you further be-
lieve from the evidence that the plaintiff's driver 
page 329 ~ approached at a speed that was too fast under the 
conditions then prevailing, or without keeping a 
proper lookout, or without having the taxicab under control, 
and was negligent in either of these particulars and that saiu 
negligence proximately contributed to the accident, you should 
find for the defendant. 
Mr. Repass: One objection to Instruction II is the same 
objection as stated with reference to Instruction G as to 
whether or not the defendant reasonably believed that he had 
sufficient time to cross the highway. And it further points 
out the evidence with reference to speed and ,vould tend to 
lead the jury to consider speed and other items listed in the 
instruction as the sole basis on which to enter a verdict. 
The Court: Is that all¥ 
:Mr. Repass: Yes, sir. 
INSTRUCTION I (Refused). 
The Court instructs the jury that even though you may 
believe from the evidence that Harold K. Conner was negli-
gent in entering the highway when the taxicab was approach-
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ing from the east on the Lee Highway, yet if you further be-
lieve from the evidence that the plaintiff's driver, after he 
saw, or by the exercise of reasonable care should have seen 
. the Conner in a position of danger or peril, and 
page 330 ~ thereafter by the exercise of reasonable care the 
plaintiff's driver had a last clear chance to.avoid 
the accident. and negligently failed to do so, then your verdict 
should be for the defendant. 
·· Mr. Hoge: If the Court please, the Supreme Court has re-
cently held-I don't have the case at hand, but I am sure I can 
provide the Court with the citation-that in the application 
of the last clear chance doctrine, as in this case, the negli-
gence of the def end ant must have ceased, and that there-
after the plaintiff had an opportunity to discover, and should 
have discovered the defendant in a place of peril with an ade-
quate opportunity to have avoided the collision. . 
Now in this case on plaintiff's theory, or on defendant's 
theory, the evidence is not applicable to the last clear chance 
doctrine applied in favor of the defendant, by reason of the 
fact that on the plaintiff's evidence the defendant's negligence 
was continuing right up to the moment of the collision. On 
the defendant's theory of the case, the defendant had crossed 
the road and was driving in his own lane of traffic, and that 
due entirely to the plaintiff's negligence, the collision oc-
curred because the plaintiff turned from his lane of traffic and 
crossed into the other lane of traffic and struck the defendant 
there. 
page 331 ~ Now, there is no room for application of the 
. last clear chance doctrine on the evidence of-
i'erecl by the defendant. There is no room for the application 
of the last clear chance doctrine on the theory of the plaintiff 
in this case, because the defendant's negligence had not 
ceased. It was continuing right up to the point of collision. 
Mr. Repass: We further object to Instruction I, because 
the evidence in the case does not support the basis set forth 
in the instruction with reference to the taxicab turning to 
the left across the center line. 
The Court : Is that all? 
Mr. Repass: Yes, sir. 
INSTRUCTION J (Refused). 
The Court further instructs the jury that if you believe 
from the evidence that the taxicab that collided with defend-
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:ant was proceeding along the Lee Highway in a westerly 
direction and for some reason the driver of said taxi-cab un-
<lertook to turn from a direct line without first reasonably 
:seeing that said movement oould be made in safety and in so 
doing negligently got said taxicab to its left of the center 
11>f the h~ghway and collided with the defendant in the.. East-
bound lane of the highway after the defendant had coinpieted 
his turn and had gottelll in said Eastbound lane 
page 3'32} and that the negligenee of said cab driver con-
tributed proximately to caµse the accident, your 
verdict should be for the defendant. 
Mr .. Hoge-: If the Court please, the proposition. presented 
fo Instruction J is objected to, because it is not supported by 
ccredible evidence. It likewise overlooks the question of the 
,cab having been driven into the left lane as a result of the 
,emergency created hy Conner without fault on. the part of 
Catron. 
INSTRUCTION K {Given) .. 
"The Court instructs tl1e jury that tl1e -0redibility of wit-
nesses is a question exclusively for the jury, and the law is, 
ihat where a number of witnesses testify directly opposite to 
·each other, the jury is not bound to regard the weight of the 
,evidence as equally balanced; the jury have the right to de-
termine from the appearance of the witnesses on the stand, 
their manner of testifying and their apparent candor and 
fairness, their apparent intelligence or lack of intelligence, 
their interest, if any, in the result of the case, their temper, 
-feeling or ·bias, if any has been shown, their demeanor while 
testifying, and to give credit to the testimony of such wit.:. 
nesses as under all the circumstances such witnesses seem 
to be ·entitled to. 
page 333 } {Instruction K was. given without objection.} 
Mr. Gwynn: ·we are through. 
Mr. Hoge: If your Honor please, we object to the instruc-
tions offered by tl1e defendant as a whole on the gr<lun.d. that 
they are repetitious and tend to mislead the jury on various 
propositions presented, without being supported by the evi-
dence. They contradict and mislead, and they·are too mimer-
:ous for application to the facts in this case. 
The Court: It is now twenty-five minutes t(i) four. Is it 
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agreeable to tell the jury to stroll around until four o 'clocfc 
if they want tot 
(WHEREUPON, the j_ury was excused until 4:00. o'clock,, 
p. m., while the Court considered the instructions in Cham-
bers, and the fallowing proceedings. were hadi to-wit:) 
The. Court:. Gentlemen, I don't believe the instructions. 
under all of the conflicting evidence in this case present the-
case fairly to'the jw·y.. I think they are more apt to confuse-
than to help, with one or two exceptions. I have drafted an 
instruction here that I think I will give. I think first,. though,. 
I will give plaintiff's Instruction No. 4 with the last line cut 
off, and defendant's I 'l1.Struction "D" and '' K ", Instruction. 
"D" having three lines and a half cut off. The instruction. 
which I think ought to be given is this2 and I have: 
page 334 ~ a copy here for each one of you g,entlemen. I 
would like you to listen to it very carefully. 
INSTRUCTION 1-A (Given)~ 
Tlie Court instructs the jury that negligence is; the failure· 
to use that degree of care that a person of ordinary prudence-
would use under the same circumstances and conditions as. 
those disclosed by the evidence in· this case; that the burden 
is upon the plaintiff to prove by a preponderance of the evi-
dence that the defendant,. after stopping at the intersection,. 
:failed to nse that degree of ca:re that a person of ordinary 
prudence would ha:ve used before proceeding to enier highway 
N Q,. 11 and that the :failnre to use such care,. if you b.elievc· 
from the niden<ee that there was sueh failiure,. was the proxi-
mate cause of" the collision; and that the burden is· upon the1 
defendant to prowe by a preponderance of the evidence that 
the plaintiff failed to use that degr~e of care that a person: 
of ordinary prudence would have used under the circmu-
stances and conditions disclos·ed by the evidence, and that 
such failure proximately contdbuted to said collision. 
The Court further instructs yon that if you believe from 
the evidence that both piaintiff and def end ant were guilty of' 
negligence, as above defined, wliicl1 proximately contributed 
fo the collision, tli.en you cannot find for the plaintiff. 
And the Court also telis you that if' yon believe from the· 
evidence, under all of the circumstances and con-
page 335 f ditions disclosed by the evidence, that -neither 
party was guilty of negligence, as a:bove defined,. 
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that proximately caused or contributed to said collision, the 
collision in that event would be what the law terms as· an un-
avoidable accident, and if you so believe from the evidence, 
the plaintiff cannot recover. 
l\fr. Hoge: If the Court please, the plaintiff raises no ob-
jection to the first two paragraphs of Instruction I-A. As to 
the third paragraph, we have been unable to note any evi-
dence, and we believe that the record discloses no evidence., 
whatsoever, to warrant a finding by the jury that an unavoid-
able collision occurred. On the evidence and the theory of 
the case of the plaintiff, the evidence presented, the pictures, 
and so forth, and the documentary evidence, the defendant 
was negligent in entering the highway from that intersection 
when he did. On the defendant's theory of the case, the de-
fendant had already entered the highway and was driving 
down the highway on his side of the road, and the plaintiff 
negligently crossed the white line and ran into him on his 
side of the road, which the defendant says that Catron 
whipped out from behind this leading car and darted directly 
into him. On either theory, and on the evidence presented, 
there is no basis for the jury that an unavoidable collision 
occurred. I do think that there might be evi-
page 336 ~ dence on which the jury could possibly consider 
that both were negligent and sustain the first two 
paragraphs of the instruction. I am satisfied that there is 
no evidence of an unavoidable collision, and that that para-
graph would merely tend to confuse the jury and possibly re-
sult in no verdict, where otherwise one would be granted in 
favor of the plaintiff. As Mr. Repass has pointed out, funda-
mentally, the evidence does not support the instruction as set 
out in that paragraph. 
The Court: May I state my views about that before you 
all. I think if they consider it from the plaintiff's standpoint, 
that there is evidence of an unavoidable accident. If thev 
consider that it occurred by Frazier's turning to the left ancl 
the collision taking- place at thirty-five or forty feet from the 
intersection, then it was negligence of the plaintiff which the 
plaintiff cannot complain of on the theory of an unavoidable 
accident. 
:Mr. Young: We except to the refusal of the Court to give 
instructions "A", "B", "C", "D" as offered, "E", "F", 
"G", ''H ", "I", and "J". · 
In the last clause of the first paragraph of Instruction No. 
1-A drawn by the Court, we think that the word "preponder-
ance" should be eliminated, because the law does not require 
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the defendant to prove contributory negligence 
page 337 ~ by a preponderance of the evidence, but only by 
such evidence as balances the scales, because the 
burden of proof to prove his case is on the plaintiff, and if 
the scales are balanced, under the law the jury would neces-
sarily return their verdict for the defendant; whereas the 
instruction requires ·the defendant to go further than to 
balance the scales; and to establish by a preponderance of 
the evidence contributory negligence. 
Mr. Hoge: We raise no objection to the instruction as the 
Court wrote it, the first two paragraphs. 
The Court: Well, I believe I will overrule your objection 
on that. 
Mr. Young : vV e except. 
Mr. Hoge: Now, defendant by counsel excepts to the 
Court's refusing to grant Instructions 1, 2, 3 and 4 offered by 
the plaintiff. 
Thereupon, the instructions as set out above, granted by 
the Court, were read to the jury by the Court. 
"\Yhereupon, the case was argued by counsel, and thereupon 
the J nry retired to its room to consider the case, and re-
turned into court having found the following verdict: 
"'Ve, the Jury, find for the Defendant." 
page 338 ~ Mr. Hoge: We want to make a motion to set 
aside the verdict 011 the usual grounds, and we 
will file our motion in writing at a subsequent date. 
THEREUPON, the following motion to set aside the ver-
dict was filed : 
The plaintiff, by counsel, moves the Court to set aside the 
verdict of the jury in the above case, entered June 21, 1949, 
on the following grounds: 
1. That the verdict is contrary to the law and the evidence 
and is without evidence to support it. 
2. The admission of improper evidence. 
3. The granting of improper instructions by the Court and 
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the Court's refusal of Instructions No. 1, 2, 3 and 4 offered 
by the plaintiff. 
page 339 ~ JUDGE'S CERTIFICATE. 
I, Walter H. Robertson, Judge of the Circuit of Smyth 
County, Virginia, do certify that the foregoing is a true ancl 
correct copy and report of all the evidence, together with 
all the motions, objections and exceptions on the part of 
the respective parties, the action of the Court with respect 
thereto, all the instructions offered, amended, granted and re-
fused by the Court, and the objections and exceptions there-
to; and all other incidents of the said trial, with the motions, 
objections and exceptions of the respective parties as there· 
in set forth. 
And, I further certify that the Attorneys for the Defend-
ant have had reasonable notice, in writing, given by coun-
sel for the Plaintiff, of the time and place when the foregoing 
report of the testimony, instructions, exceptions and other 
incidents of the trial, would be tendered and presented to the 
undersigned for signature and authentication, and that the 
said report was presented to me on the 14th day of Septem-
ber, 1949, within less than sixty days from the entry of the 
final judgment in said cause. 
Given under my band this the 14th day of September, 1949. 
page 340} 
vVALTER H. ROBERTSON (Seal) . 
Judge of the Circuit Court of Smyth 
County. Virginia. 
CLERK'S CERTIFICATE. 
I, H. L. Kent, Clerk of the Circuit Court of Smyth County, 
Virginia, do hereby certify that the foregoing is a copy of 
the report of testimony, instructions, exceptions, and other 
incidents of the trial, in the case of Mary W. Frazier, trading 
under the firm name and style of City Cab Company, Marion, 
Virginia, plaintiff v. Harold Keith Conner, Defendant, and 
that the original thereof and one copy, together with the ori-
ginal exhibits, duly authenticated by the Judge of said Court, 
were lodged and filed with me as Clerk of the said Court, on 
the 14th day of September, 1949. 
I-I. L. KENT, 
Clerk of the Circuit Court of Smyth 
County, Virginia. 
208 Supreme Court of Appeals of Virginia 
page 341 ~ CLERK'S CERTIFICATE. 
I, H. L. Kent, Clerk of the Circuit Court of Smyth County, 
Virginia, hereby certify that the foregoing is a true, full and 
correct copy of the record of the proceedings had in the notice 
of motion lately pending in the Circuit Court of Smyth 
County, in which ::M:ary W. Frazier, trading under the 
firm name and the style of City Cab Company, is plaintiff, 
and Harold Keith Conner, is defendant, as the same appears 
of record or on file- in my office. 
I further certify that G. P. Young and R. Crockett Gwyn,. 
,Jr., Attorneys for the defendant, have had notice of the in-
tention of the plaintiff to apply for the foregoing transcript. 
Given und.er my hand this the 16th day of September, 1949. 
H. L. KENT, Clerk .. 
Clerk's Fee,. $10.00. 
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